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STATEMENT OF CASE/ 

The facts as shown by the- pleadings are : 

Petitioner was duly commissioned as second lieutenant of 
infantry in the Regular Army as of July 25th, 1900 Under 
the provisions of section 9 of the Act of February 2nd, I 90 t> he 
was duly transferred to the artillery arm of the service, and 
was given a commission dated July 25th, 1900, as second lieu¬ 
tenant therein. On July 1st, 1901, he was promoted to the 
grade of first lieutanant of artillery with the lineal rank of eighty- 
nine, and the relative rank of eight hundred fifty-four. (See Army 
List, June, 1902, page, 30.) Subsequently, between August i, 
and September 23 rd, 1901, inclusive, commissions to the grade 
of first lieutenant of artillery were issued to ninety-one ex-vol¬ 
unteers ; and by reason of their prior commissioned service in 
the Volunteer Army, these officers were placed above petitioner 
on the lineal list by the Secretary of War and Adjutant General. 
A petition was presented to the Supreme Court of the District 
of Columbia for a writ of mandamus to compel the Secretary of 
War and Adjutant General to rank petitioner in accordance with 
the provisions of the Act of February 2nd, 1901, and also to 
compel them to correct the ranking list published in the Army 
Register 

Defendants’ answer admitted all she material allegations of 
the petition, and as a warrant for their acts, relied upon their 
construction of the act of 1901. Petitioner demurred to the 
legal sufficiency of the answer and suggested a number of legal 
propositions as determining the question in issue. The Court 
overruled the demurrer 'without allowing any oral argument on 
behalf thereof, and wthout filing any written opinion. 




ASSIGNMENTS OF ERROR. 


The learned court erred : 

(1) In overruling the demurrer. 

(2) In nor sustaining the demurrer. 


ARGUMENT. 


Defendants have ranked all first aiid second lieutenants, 
whether taken from the Volunteer Army or already in the 
Regular Army, at the date of the passage of the Act of Feb¬ 
ruary 2, 1901, according to the amount of their prior com¬ 
missioned service at the date of said act. In so doing they 
ranked 91 officers from the Volunteer Army above petitioner, 
because at the date of the Act tjie^, bad ha,d. IpPger commij?- 
sioned service in the Volunteer Army than he had ha.d- in the 
Regular Army. The defendants contended that the. rule of 
ranking according to seniority prescribed by Section 5 of the 
Act, had no application to original appointments to the grade 
of first and second lieutenants, but that ranking in . such* 
grades was to be determined under Section 28, by the amount 
of prior commissioned service at the d^te of the Act, and that 
no distinction was to be made betweetl service, in ither Volun¬ 
teer Army and service in the Regular Army.^' b'.r .br 
We contend, that under Section: 5, .all officersrofi artillery, 
whether appointed to original vacancies or casual vacancies, 


are to be ranked according to seniority in the Regular Army, 
and that Section 28, providing, that ex-volunteers .shall .rank 
according to prior comniissioned semce,^applies, only; to,those 
haying the same datev.of appointment .and..ODipnis^lo 

/therefore .‘prior .con^mi^s^ in ^tilC:.iY<>l^nteer 

Army, would not entitle'lQiie officer to. rank ^another-vidaodiad 

service, 

of the Act, or befpcgjthe, volijixteerj r^eivjad fhis poinniiS§ion..'i 
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We further contend that the obligation to rank according 
to seniority is imposed by the Act of 1901 in such positive 
terms, excluding executive discretion, that a writ of man¬ 
damus may be issued to compel the Secretary of War and 
Adjutant General to comply with said Act. 


CONSTRUCTION OF THE ACT OF 1901. 

It is admitted by both parties to this action that Sections 
5, *9 and 28, of the Act of 1901, determine all the questions in 
issue. For convenience of reference they are given in full 
at the beginning of the argument. 

Sec. 5. That all officers of artillery shall be placed on one 
list, in respect to promotion, according to seniority in their sev¬ 
eral grades, and shall be assigned to coast or to field artillery 
according to their special aptitude for the respective services. 

Sec. 9. That the increase herein provided for the artillery 
shall be made as follows : Not less than twenty per centum be¬ 
fore July first, ninety hundred and one, and not less than twenty 
per centum each succeeding twelve months until the total num¬ 
ber provided for '«hall have been attained. All vacancies created 
or caused by tliis Act shall be filled by promotion according to 
seniority in the artillery arm. Second lieutenants of infantry or 
calvary may, in ihe discretion of the President, be transferred to 
the artillery arm, taking rank therein a'^cording to date of com¬ 
mission, and such transfers shall be subject to approval by the 
board of artillery officers appointed to pass upon the capacity of 
such officers for artillery service: Provided, That the increase 
of officers of artillery shall be only in proportion to the increase 
of-men. 

Sec 28.’ That vacain cies in the grade of'field officers and 
captain, created by this Act,, in the cavalry, artillery, and in¬ 
fantry shall be filled by promotion according to seniority in 
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each branch respectively. Vacancies existing after the promo¬ 
tions have been made shall be provided for as follows : A suf¬ 
ficient number shall be reserved in the grade of second ieuten- 
ant for the next graduating class at the United Stated Military 
Academy. 

Persons not over forty years of age who shall have at any 

time served as volunteers subsequent to April twenty-first, 

eighteen hundred' and ninety-eight, may be ordered before 

boards of officers for such examination as may be prescribed by 

the Secretary of War, and those who establish their fitness 

before these examining boards may be appointed to the grades 

of first or second lieutenant in the Regular Army, taking rank in 

the respective grades according to seniority as determined by 

length of prior commissioned service; but no person appointed 

under the provisions of this section shall be placed above another 

in the same grade with longer commissioned service, and nothing 

herein contained shall change the relative rank of officers hereto- 
♦ 

before commissioned in the Regular Army. 

Enlisted men of the Regular Army or volunteers may be 
appointed second lieutenants in the Regular Army to vacancies 
created by this Act, provided that they shall have served one 
year, under the same conditions now authorized by law for enlisted 
men of the Regular Army 

No-authorities need be cited for the position that each of 
these several sections relating to the subject of ranking is to 
be construed so that together they may form one harmonious 
scheme. Whether the defendants^ method of ranking or that 
here contended for is the one enjoined by the Act can be de¬ 
termined best by considering each method with, reference to 
each of the different sections of the Act • At the, same time 
the arguments relating to each section and contained in-the 
briefs filed in the court below, will be considered... 


Section 5^Defendants contended that , this Sebtibii, ak 'well 
as the Act of April'26th, 189S, (36 Stat. E. 364), which re- 
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quires promotion according to seniority, apply only to casual 
vacancies, that is, those occurring after the reorganization 
provided for by the Act. 

This makes a distinction between casual vacancies and 
original vacancies (those caused by the increase of the army) 
which is not only unsupported by any language of the Act, 
but it is excluded by the express terms of Section 5, which 
are, “All officers of artillery’’ and not, “All officers of artil¬ 
lery appointed after the reorganization hereinafter provided- 
for,” as would be required by defendants’ reading of the sec¬ 
tion. 

This section further provides that the artillery officers 
“shall be assigned to coast or field artillery according to their 
' special aptitude for the respective services.” The operation 
of this clause cannot be suspended until the completion of the 
reorganization and therefore, the privision as to ranking 
must also take effect immediately, and must apply to appoint¬ 
ments to original vacancies. 

That when the framers of the Act wished to distinguish 
between original and casual vacancies, they did so by express 
and appropriate language is evident from Section 26, which 
provides that after the original vacancies created by the Act 
in certain departments, are filled, they shall thereafter be filled 
b}’ detail from the line of the army 

It was contended also that the requirements of one 
list was violated by having those of the same . date 
"of appointment arranged according to the amount 
of their prior commissioned service The fallacy of 
this contention is shown by the fact that the Act of 1901 

• 

made no provision for the ranking of graduates of the Mili¬ 
tary Academy who by its terms were to be admitted to the 
grade of second lieutenant. It is obvious that such gradu¬ 
ates, having the. same date of appointment and commission, 
must be arranged in some order as between themselves, and 
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the framers of the Act-'could not have regarded such an ar¬ 
rangement of officers "of -the same date of appointment and 
commission as a violation of this section. .: 

Section 9—The defendants contended' that all Officers pro¬ 
moted or transferred to The artillery arm under the terms of 
Section 9, were to be put in the same class as ejt-volunteers 
•appointed under the provisions of Section 28, and* that both 
were to rahk according to the amount of their prior commis¬ 
sioned service. In support of this construction it is urged 
that officers promoted under Section 9, as well as ex-volun¬ 
teers appointed under Section 28, were appointed to original 
vacancies. This may be conceded without granting the con¬ 
clusion which the defendants draw from it, namery, *’that 
officers promoted under the Section 9, and ex-volunteers ap¬ 
pointed under Section 28, are to rank according to their prior 
commissioned service. ‘ 

If the defendants interpretation of Section 9 be the correct 
one, there would be no necessity for the clause providing that 
officers transferred to the artillery shall have commissions of 
the same date as that held in the other arm of the service 
from which they were transferred. This provision was com¬ 
plied with in the present case when the petitioner received, a 
commission as second lieutenant of artillery bearing date July 
25th, 1900. 


By defendants' construction, if aiiy officer promoted under 
Section 9, before entering the Regular Army has served for 
any time in the .Volunteer Army, he would be entitled, to rank 
all who entered the Regular Army at the same time and some 
who may have had commissions prior to his own. The rank¬ 


ing list would thereby be changed. 

” We contend that Sections 9 and 28 reiate ^ to' ^different 
classes of officers. Section 9 relates to officers,a^^^^ 

Re^lar Army at the dkte of the Xct, and'Sectldh 28 relates 
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to officers subsequently appointed, and primarily to a particu¬ 
lar class, ex-volunteers. 


Section 28—^Defendants contended that all first and second 
lieutenants, whether in the Regular Army at the date of the 
Act, or subsequently admitted from the Volunteer Army, 
were to form a separate class, to be arranged not according 
to seniority as provided by Section 5? but merely according to 
their prior commission service either in the Regular or Vol¬ 
unteer Army. 

We contend that the purpose of this section was to author¬ 
ize the appointment of ex-volunteers to the grade of first or 
second lieutenant. As Section 5 had provided a rule . of 
ranking for all officers of artillery, there was no necessity for 
repeating this rule, and there remained to be provided for 
only the case where this rule would be insufficient, where 
among ex-volunteers equally entitled to rank, some had 
longer commission service in the Volunteer Army than 
others 

In support of their construction defendants referred to 
the use of the words ** in the respective grades, ” and also •** in 
the same grade,” in this section, which provices that appointees 
to the grade of first or second lieutenant take “ rank 
in the respective grades according to seniority as determined 
by prior commissioned service; but no person appointed under 
the provisions of this section shall be placed above another in 
the same grade with a longer commissioned service.” They 
contended that these words show, that not only ex-volunteers, 
but all officers in a grade were to be ranked according to prior 
commissioned service.- 

Our construction of these words is that they are required 
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• to indicate that while an ex-volunteer may be appointed either 
of the grades of first or second lieutenant, his rank within the 
particular grade is determined by prior commissioned service. 
If these words had been omitted it might be construed that 
length of commission service in the Volunteer Army was to 
determine whether an officer was to have the grade of first 
or second lieutenant. It will also be. noticed that it is only 
those appointed “under the provisions of this section/’ 
namely, ex-volunteers who are not to rank above others with 
longer commissioned service. 

The intention of the framers of the Act to protect all 
officers in the Regular Army from any competition with ex¬ 
volunteers is further expressed by the proviso to Section 28, 
which is “nothing herein contained shall change the relative 
rank of officers heretofore commissioned in the Regular 
Army.” 

Defendants contended that the words “relative rank”- in 
the above clause meant that officer A, who ranked above 
officer B prior to the Act, should rank above him subse¬ 
quently, notwithstanding the insertion between them of C 
from the Volunteer Army. 

That bur construction of this clause is the correct one, i^ 
evident from the explanation of it, given by Senator Proctor 
of the Senatorial Committee on Military Affairs, (on page 
77, vol. 34, Congressional Record). Senator Proctor said,, 
“the clause in regard to relative rank, I understand^ merely 
preserves the rank now existing to those heretofore commis¬ 
sioned; that is, nothing shall be done to put an appointee of 
1900 over* one appointed a year previous who is already on 
the register.” The objection made in the case of the'United 
States vs. Freight Asso., 166 U. S:, 290, to construing acts 
by debates in Congress cannot be made in the present case, 
because the explanation did not relate to a doubtful point. 
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but was conceded by all of the nienil|ers who took part in the 
debate. 

It was further objected to our construction of Section28 that 
the provision that ex-volunteers should take rank in the grades 
to which they were appointed according to their prior com¬ 
missioned service, would be unnecessary, as this would be 
required by Revised Statutes^ Sec. 1219. This section pro¬ 
vides, “In fixing relative rank between officers of the same 
grade and date of appointment and commission, the time 
which each may have actually served as a commissioned 
officer of the United States, whether continuously or at dif¬ 
ferent periods, shall be taken into account. And in comput¬ 
ing such time no distinction shall be made between services as 
a. commissioned officer of the Regular Army, and services 
since the 19th of April, .1861, in the volunteer forces, whether 
under appointment or commission of the President, or from 
the Governor of a State.” 

It is obvious that Section 1219 applied to volunteer service 
in the Rebellion and that Section 28 applied only to volunteer 
service in the Spanish War. 


The defendants have not only counted the services ot 
officers in the Volunteer Army as against the services of 
officers in the Regular 'Army, but have also counted the ser¬ 
vices of such officers in the Regular Army only to the date 
of the Act of i 9 ^^> have ranked all officers appointed 
under the Act as of the date of the Act. 

Defendants contended that this method of reckoning was 
proper because of its convenience, because thereby ex-volun¬ 
teers obtained the greatest advantage, and because this 
method of reckoning had been used under prior acts of Con¬ 
gress. , / ■ . ■ 

k * ■ **»* ,, *'^ * ' ^ m 

We contend that this method of ranking cannot be the 
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* proper one, because of the other terms of the* Act. Section 
9 contemplated that 4 years and 5 months might be required 
to complete the increase therein provided for. If prior com¬ 
missioned services are to be counted only to the date of the 
act an officer then in the Regular Army might-be outranked 
by an ex-volunteer appointed at any time during the next 4 
years and 5 months if he had had a longer commissioned 
service in the Volunteer Army at the date of the Act. It is 
impossible that the Act should have contemplated that the 
ranking list should be subject to change for the period of 4 
years and 5 months. Defendants cited a number of cases of 
appointments as of the date of the Act of Congress creating 
the vacancy, but in none of these cases is there any provision 
limiting the increase in the officers to the ratio in the increase 
of the enlisted men, nor is there any provision as to prior 
commissioned service. 

If there was any discretion in the Executive to rank officers 
from the date of the Act, this discretion was not exercised 
in the only way permitted by the Act—by giving all^ ex¬ 
volunteers commissions from the date of the Act on their 
admittance to the Regular Army. It was admitted that com¬ 
missions with the dates of the particular increment were is¬ 
sued. The officers having received commissions as of a cer¬ 
tain date the Executive power of appointment was exhausted, 
and their commission could not be re-dated. 

It was contended that it was necessary to date all appoint¬ 
ments from the passage of the Act because some of the ap¬ 
pointees were at a distance from Washington and could not 
accept as soon after their a-ppointment as others nearer. Wash¬ 
ington, and in support of this, quotations are given from the 
writings of General Washin^on. This ar^nient is based 
on a misconception of the true issue, which is not that oflicerS 
should rank from the dates of their respective acceptances. 
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but that they should rank from the times of appointments. 
The Army Register shows that all the officers were given 
commissions of dates earlier than their appointments. The 
defendants would give them commissions bearing dates prior 
to the vacancies; for until the men had been enlisted theie 
were no vacancies. 


Finally it was contended that the only limitation on Exe¬ 
cutive discretion in the increase of the army was the maxi¬ 
mum limitation of time. We answer that the only discretion 
given by the Act or mentioned in the argument is as to times 
and amounts of increase of officers, which discretion was nec¬ 
essary because of the uncertainty of the enlistments which 
were to determine the increase of officers. 


In conclusion we contend that Section 5 of the Act directs 
in the most positive language, which admits of no discretion, 
the doing of a specific act, to wit: ranking all artillery 
officers according to seniority, and also that this section is 
consistent with all other sections of the Act relating to rank¬ 
ing. Defendants sought to import an ambiguity into the Act 
by referring to prior acts. As was said by the Supreme 
Court of the United States in Hamilton vs. Kathbone, 175 
U. S., 414, in construing statutes, prior acts may be cited to 
solve but not to create ambiguity. 
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REMEDY. 

It was contended that petitioner was not prejudiced, be¬ 
cause his right to promotion had not accrued, because the 
President and Senate were not bound to promote, and the 
Senate was familiar with the law and capable of passing upon 
the legality and the propriety of the Executive act. 

Our answer is that the petitioner is entitled to a rank on the 
list by the mandatory language of the Act of Congress. Sec¬ 
tion 5 provides that promotions shall be made from the rank¬ 
ing list, and though it may be conceded that neither the Presi¬ 
dent nor the Senate can be compelled to promote according 
to such list, yet it will be presumed that they will each act In 
accordance with law. The President might promote one not 
at the head of the ranking list, and the Senate might refuse to 
confirm a nomination not in accordance with law, but it 
could not bring before it the name of the proper officer for 
confirmation. That the President and Senate will promote ac¬ 
cording to a ranking list, although one or the other may dis¬ 
approve of the method of computing the list, is evident from 
the facts of the present case. 

It was also contended that because the act of 1901, required 
construction, there could be no remedy by mandamus. The 
same contention was made in Roberts vs. U. S., 176 U. S. 
The language of this case is so applicable to the case at bar 
that a portion of the opinion is quoted, and the case is relied 
upon as ruling, and the further citation of cases is deemed 
unnecessary. 

In this case an Act of Congress provided that “The Treas¬ 
urer of the United States is hereby directed to pay to the 
owners, holders or assignees of all board of audit certificates 
redeemed by him under*the Act approved June 16, 1884, the 
residue of 2.35 per cent, per annum, of unpaid legal rate in- 
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terest.” Petitioner was the holder of two certificates upon 
which judgment had been obtained, which was paid, bjr "the 
Treasurer.,* .The latter refused to pay. the additional interest 
on the .ground that the certificates had hot been paid within 
the meaning of the act. Mr. Justice Pecham said: 

“Unless the writ of mandamus is to become practically 
valueless, afid is to be refused even w'here a public officer is 
commanded to do a particular act by virtue of a particular 
statute, this writ should be granted. Every statute to some 
extent requires construction by the public officer whose duty 
may be defined therein. Such officer must read the law, and 
he must therefore in a certain sense, construe it, in order to 
form a judgment from its language what duty he is directed 
by the statute to perform. But that does not necessarily 
and in all cases makes the duty of the officer anything other 
than a purely ministerial one. If the law direct him to per¬ 
form an act in regard to which no discretion is committed to 
him, and which upon the facts existing he is bound to per¬ 
form, then that act is ministerial, although depending upon a 
statute, which requires in some degree, a construction of its 
language by the officer. Unless this be so, the value of the 
writ is very greatly impaired. Every executive officer whose 
duty is plainly devolved on him by statute, might refuse to 
perform it, and when his refusal is brought before the court 
he might successfully plead that the performance of the duty 
involved the construction of a statute by him, and therefore 
it was not ministerial, and the court would on that account 
be powerless to give relief. Such a limitation of the powers 
of the court, we think, would be most unfortunate, as it would 
relieve from judicial supervision all executive officers in the 
performance of their duties, whenever they should plead that 
the duty required of them arose upon the construction of a 
statute, no matter how plain its language, nor how plainly 



they violated their duty in refusing to perform the act re¬ 
quired.” 

The defendants cited': McElrath v. U. S., 162 U. S. 426; 
Blake v. U. S., 103 U. S. 227; Mullen v. U.. S., 140 U. S. 
246; Parsons v. U. S., 167 U. S. 324; Quackenbush v. U. S., 
177 U. S. 20, (all of which decide that the President may re¬ 
move a public officer, or that he may remove an army or 
navy officer, by the nomination of the latter’s successor to 
Senate and confirmation by that body), for the proposition 
that officers on defendants’ ranking list who had been pro¬ 
moted were thereby removed from the reach of mandamus. 

It by no means follows that because the President may re¬ 
move, he may accomplish the same result by a refusal to pro¬ 
mote. 

It is therefore respectfully submitted that the judgment of 
the court below should be reversed, and that a writ of man¬ 
damus should issue as prayed for. 

Catharine & Craig^ 
Attorneys for Appellant. 
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SUPPLEMENTAL BRIEF ON UNITED STATES Ex ReL 
RIVERSIDE OIL CO. vs, HITCHCOCK. 

The decision in the above case, rendered May 18, 1903, and 
not yet reported, was cited by Appellee. This brief was allowed 
for the purpose of showing its effect on the case at bar. 

The facts of the Hitchcock case are, in brief, as follows : 

The owner of land situated in a forest reservation relinquished 
the same, and, in accordance with the Act of June 4, 1897, 
selected other public land. This act provided that the owner of 
the relinquished land “ may select in lieu thereof a tract of 
recent land open to settlement not exceeding in area the tract 
covered by his claim or patent.” 

The affidavit filed by selector did not allege the non-occupancy 
of the selected land as was required by the Department Before 
the approval of the selection by the Commissioner of ^the 
General Land Office, a prote.st was filed by an oil company 
alleging that the land was mineral land, and not open to settle¬ 
ment After a hearing, the Commssioner decided adversely to 
Selector, on the ground that title was not vest until approved by 
the Commissioner and that prior to that time, the land was 
shown to be mineral. On Appeal to the Secretary of the 
Interior, he affirmed this decision, giving an elaborate opinion in 
which he cited many decisions 'bf the Land Department, and 
also of the Supreme Court of the United States. On a re¬ 
hearing the Secretary re-affirmed this decision in an extended 
opinion. 

A grantee of the Selector then petitioned the Supreme Court 
of the District of Columbia for a writ of mandamus to compel 
the Secretary of the Interior to cause the selected land to be 
patented to petitioner, alleging that the decision of the Secretary 
turned solely on a question of law, upon the meaning of the 
words ‘-vacant land open to settlement” 
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This court dismissed the petition, which was affirmed in the 
Court of Appeals and in the Supreme Court of the United 
States. In the latter, the Court said as to the question of law 
raised by the record : “ Upon a perusal of the record it appears 
that those questions are not merely formal ones nor are they so 
plain as not to require the careful judgment of any tribunal to 
which they may be referred for decision. Their solution was- 
properly submitted to the Land Department, which had full and 
complete jurisdiction over the matters arising under the Act of 
June 4, 1897, and it thereby became the duty of the officers to 
decide them.” 


. * * * Congress has constituted the Land Department, 

under the supervision and control of the Secretary of the In¬ 
terior a special tribunal with judicial functions, to which is con¬ 
fided the execution of the laws which regulate the purchase, 
selling and care and disposition of the public lands. 

Neither an injunction nor mandamus, will lie against sin officer 
of the Land Department to control him in discharging an official 
duty which requires the exercise of his judgment and discretion 
(Marquez z/j. Frisbie, loi U. S. 473 ; Gaines z/5. Thompson, 7 
Wall. 347; United States s/.y. Black, 128 U. S. 40 ; United States 
Windom, 137 U. S. 636.” ) 

The cases cited by the Court as well as the facts of the case 
under consideration show what the Court nieant by the words 
‘‘special tribunal with judicial functions.” 

In Gaines z/j. Thompson, supra^ the Supreme Court refused to 
enjoin th’e Secretary of the Interior and the Commissioner of the 
General Land Office from cancelling an entry under which 
plaintiff claimed. 

In Marquez z/5. Frisbie, a bill was filed to reverse a de¬ 

cision^ of the Secretary of the Interior against the claim of a, pre- 
emptor to certain land. The bill alleged that the Land Department 
mistook the law, and prayed for a declaration of ownership. In 
affirming a decree dismissing the petition, the Court said that 
‘‘where there is a mixed question of law and pf fact, and the 










' Court cannot so separate it as to see clearly where the mistake 

of law is, the decree of the tribunal to which the law has been 

• ^ 

confided is final.” 

In United States vs. Black, supra, the Court refused a man¬ 
damus to compel the Commissioner of Pensions to issue a pen¬ 
sion after the Commissioner had given petitioner a hearing. 

In the Hitchcock case, and in the other land cases, there was 
not only a “special tribunal with judicial functions,” but also an 
actual hearing. That, the hearing is a judicial one in these cases 
is shown by the fact that the Secretary has prescribed a com¬ 
plete set of “ Rules of Practice,” that the cases in this Depart¬ 
ment are conducted by attorneys, and that the decisions of the 
Secretary cite as precedents decisions of the Supreme Court of 
the United States and prior decisions of the Department. 

In the case at bar there was no “special tribunal with judicial 
functions,” but on the contrary, there was a positive command 
in a particular statute, to do a particular act, to wit, rank all* 
officers of artillery according to seniority. 

The appellant’s right to a mandamus is as clear as the right 
to relief in the case of Roberts vs. United States, 176 U. S. 221, 
and American School of Magnetic Healing vs. McAnnulty, 187 
U. S. 94, cited with approval in the opinion in the Hitchcock 
case. 

It is therefore respectfully submitted that the case at bar is to 
be governed by these cases and not by the Hitchcock case. 

* CATHARINE & CRAIG, 

Attorneys for Appellant. 
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statement. 

The case below, standing upon appellant's demurrer to 
appellees’ return, was submitted by consent to the late Chief 
Justice on briefs filed for either side. 

It is proper to say that this course was necessitated by the 
accumulation of causes requiring disposition before bis re¬ 
gretted retirement. Arguments and points were made, in 
writing, to an extent as elaborate as is done by either party 
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here. Oral argument was consequently waived, and in an 
oral opinion the demurrer was overruled. 

Any conflict of fact upon the pleadings the demurrer nec¬ 
essarily admits against appellant; but it may aid the present 
discussion to refer somewhat generally to the condition of 
the army and to certain legislation affecting it shortly pre¬ 
ceding the particular statute invoked by the appellant. 

The Congress, on the day succeeding the declaration that 
war existed between this country and the Kingdom of Spain, 
passed an act for the better organization of the line of the 
army (act April 26,1898, 30 S. L., p. 364), the second section 
of which is in these words: 

“ That upon a declaration of war by Congress, or a decla¬ 
ration by Congress that war exists, the President, in his dis¬ 
cretion, may establish a third battalion for each infantry 
regiment, consisting of four companies to be supplied by 
manning the two skeleton companies and b}*^ organizing t\vo 
additional companies. The vacancies of commissioned offi¬ 
cers in the additional companies shall be filled by promo; 
tions by seniority in the infantry arm, and by appointments 
in accorilance with existing law; and hereafter all vacancies 
occurring in the cavalry, artillery, and infantry" above the 
grade of second lieutenant shall, subject to the examination 
now required by law, be filled by promotion according to 
seniorit}" from the next lower grade in each arm.” 


Vacancies in army legislation are original when the office 
is first created and is yet to be filled ; casual or ordinary, 
when the oflices already created are once filled and after¬ 
wards vacated by death, promotion, resignation, retirement, 
or removal of the incumbent. The vacancies contemplated 
in the first half of the second sentence of the section quoted 
supj'a are original vacancies in the sense of the foregoing 
definition, while those in the concluding half of the sen^ 
teftce are ordinary or casual vacancies. The latter evidently 
are not to be filled, and the law filling them is not operative 
until the former have been filled by the initial incumbents, 
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so that vacancies “ hereafter occurring are subsequent 
casual or ordinary vacancies. 

The war with Spain being sometime concluded, conditions 
in the newly acquired insular possessions becoming more 
orderly and controllable, the Congress, by an act of February 
2,1901, determined to increase the permanent military es¬ 
tablishment of the United States. The last volunteer, pri¬ 
vate, or officer was to be mustered out by Juh'-1,1901, and 
the necessity for the enlargement of the regular establish¬ 
ment was made tho occasion of radical reorganization, 
especially in the artillery arm. By that act, roughly speak¬ 
ing, the strength of the artillery arm was doubled, its ancient 
organization by regiments abolished, and a large number of 
original vacancies created in the various grades of officers, 
increasing inversely with the grades. 

Though sections 5, 9, and 28 of the act of February 2, 
1901, in great part determine the question at issue, it cannot 
be admitted that they alone are to be considered, but with 
them must be borne in mind also sections 3, 4, and 6, and, 
for convenient reference, all are given,as follows: 

“Sec. 3. That the regimental organization of the artillery 
arm of the United States Army is hereby discontinued, ainj 
that arm is constituted and designated as the Artillery Corps. 
It shall be organized as hereinafter specified and shall belong 
to the line of the army. 

“ Sec. 4. That the Artillery Corps shall comprise two 
branches—the coast artillery and the field artillery. The 
coast artillery is defined as that portion charged with the 
care and use of the fixed and-movable elements of land and 
coast fortifications, including the submarine mine and tor¬ 
pedo defenses; and the field artillery is that portion accom¬ 
panying an army In the field, and including field and light 
artillery proper, horse artillery, siege artillery, mountain 
artillery, and also machine-gun batteries: Provided, That 
this shall not be construed to limit the authority of the 
Secretary of War to order coast artillery to any duty which 
the public service demands or to prevent the use of machine 
or other field guns by any other arm of the service under 
the direction of the Secretary of War. 
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*‘Sec. 5. That all officers of artillery shall be placed on 
one list, in respect to promotions, according to seniority in 
their several grades, and shall be assigned to coast or to field 
artillery according to their special aptitude for the respective 
services. 

“ Sec. 6. That the Artillery Corps shall consist of a chief of 
artillery, who shall be selected and detailed by the President 
from the colonels of artillery, to serve on the staff of the 
general officer commanding the army, and whose duty shall 
be prescribed by the Secretary of War; fourteen colonels, one 
of whom shall be the chief of artillery ; thirteen lieutenant 
colonels, thirty-nine majors, one hundred and ninety-five 
captains, one hundred and ninet 3 ^-hve first lieutenants, one 
hundred and ninety-five second lieutenants; and the captains 
and lieutenants provided for in this section not required for 
duty with batteries or companies shall be available for duty 
as staff officers of the various artillerv garrisons and such 
other details as may be authorized by law and regulations; 
twenty-one sergeants major, with the rank, pay, and allow¬ 
ances of regimental sergeants major of infantry; twenty- 
seven sergeants major, with the rank, pay and allowances of 
battalion sergeants major of infantry; one electrician ser¬ 
geant to each coast artillery post having electrical appliances; 
thirty batteries of field artillery, one hundred and twent}^- 
six batteries of coast artilleiy, and ten bands organized as 
now authorized by law for artillery regiments: Provided, 
That the aggregate number of enlisted men for the artillery, 
as provided under this act, shall not exceed eighteen thou¬ 
sand nine hundred and twentv, exclusive of electrician 
sergeants. 

“Sec. 9. That the increase herein provided for the artil¬ 
lery^ shall be as follows: Not less than twenty per centum be¬ 
fore July first, nineteen hundred and one, and not less than 
twenty per centum each succeeding twelve months until the 
total number provided for shall have been attained. All 
vacancies created or caused by. this act shall be filled by 
promotion according to seniority in the artillery arm. Sec¬ 
ond lieutenants of infantry or cavalry mayqin the discretion 
of the President, be transferred to the artillery^ arm, taking 
rank therein according to date of commission, and such 
transfers shall be subject to approval by a board of artil¬ 
lery officers appointed to pass upon the capacity of such 
officers for artillery service: Provided, That the increase of 
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officers of artillery shall be only in proportion to the in¬ 
crease of men. 

“ Sec. 28. That vacancies in the grade of field officers and 
captain, created by this act, in the cavalry, artillery, and 
infantry shall be filled by promotion according to seniority 
in each branch, respectively. Vacancies existing after the 
promotions have been made shall be provided for as follows: 
A sufficient number shall be reserved in the grade of second 
lieutenant for the next graduating class at the United States 
Military Academ^^ 

“ Persons not over forty years of age who shall have at 
any time served as volunteers subsequent to April twenty- 
first, eighteen hundred and ninety-eight, may be ordered 
before boards of officers for such examination' as may be 
prescribed by the Secretary of War, and those who estab¬ 
lish their fitness before these examining boards may be ap¬ 
pointed to the grades of first or second lieutenant in the 
Regular Army, taking rank in the respective grades accord¬ 
ing to seniority as determined by length of prior commis¬ 
sioned service; but no person appointed under the provisions 
of this section shall be placed above another in the same 
grade with longer commissioned service, and nothing herein 
contained shall change the relative rank of officers hereto¬ 
fore commissioned in the Regular Army. 

“Enlisted men of the Regular Army or volunteers may 
be appointed second lieutenants in the Regular Army to 
vacancies, created by this act, provided they shali have 
served one year, under the same conditions now authorized, 
by law for enlisted men of the Regular Army.” 

This act of February 2, 1901, provided at once a new 
classification and a large increase in the artillery arm of the 
service, the execution of which was not provided for in de¬ 
tail, but was confided to the President of the United States 
and the Secretary of War, acting under his direction. By 
reason of the increase in the number of officers, as well as by 
the provisions for the appointment in that arm, not only of 
persons graduating from the United States Military Acad- 
em3% but also of persons who had served as volunteers sub¬ 
sequent to April 21,1898, and likewise of enlisted men of the' 
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Regular Army or volunteei's who had served one year, as also 
of civilians under the conditions then authorized by law, 
and likewise for the transfer to the artillerv arm of second 
lieutenants of infantry or cavalry, as well as by reason of the 
fact that a minimum but no maximum of time was provided 
for the accomplishment of such increase, a complicated ad¬ 
ministrative problem was presented to the President and 
Secretary of War. 

The execution of this act furthermore, in conjunction 
with the other acts governing the appointment, promotion, 
and increase of the line of the army, was a matter involv¬ 
ing the exercise of discretion and judgment by the Presi¬ 
dent, as Chief Executive and Commander-in-Chief of the 
Arni}'^, and of the Secretary of War acting under his direc¬ 
tion. 

For among the elements to be taken into account in the 
execution of the law were the following, to wit: 

That it was left to the determination of the Executive 
whether the increase in the artillery arm should be made at 
once, in a few months, or throughout the period of four years 
and five months, since the act provided that not less than 
20 per centum should be made before July I, 1901, and 
not less than 20 per centum each succeeding twelve months, 
though nothing was contained in said act whereby the entire 
increase was prohibited from being made at once : 

That it was also provided that all the officers appointed 
from persons who had served in the volunteers should take 
rank according to seniority as determined by length of prior 
commissioned service, and at the same time it was provided 
that the increase of officers should be only in proportion to 
the increase of men. For this reason it was necessary for 
the Secretary of War to see to it that the appointment of 
such officers in proportion to the increase of men should not 
conflict with and override the distinct provisions of the act 
that they should take rank in accordance with their length 
of prior commissioned service : 
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That by the provisions of the act it remained open to 
adjust the relative places to be assigned ta the officers 
belonging to the various classes of increase: In respect 
of the next graduating class of the Military Academy 
it was not provided by said act otherwise than that 
sufficient places should be reserved in the grade of 
second lieutenant for them, and it was not provided 
or directed that such vacancies should be at the head 
or the foot of the list or at any particular place 
therein: That as such members of the graduating class were 
not commissioned officers but enlisted men, and therefore 
belonged to the same general class with other enlisted men 
entitled to appointment under the act, it remained open to 
the Secretary to place them either above the appointees from 
the enlisted men who had served one year or more, or on the 
other hand to reverse the order and place such enlisted men 
above them; and this choice of order was a matter within 
the discretion and judgment of the President and the Secre¬ 
tary of War under his direction : That it was likewise open 
to the discretion of the President and the Secretary of War 
to cause the graduating class to graduate either in June, 
1901, or at any date prior thereto and after the passage of 
said act of February 2, 1901: 

That with respect to the persons who had served as volun¬ 
teers, it was, on the other hand, provided that they should 
take rank in the respective grades according to seniority as 
determined by length of prior commissioned service, the 
intent and purpose of which provisions was that persons 
who, as volunteer officers in the war with Spain and the war 
for the suppression of the insurrection in the Philippine 
Islands, had seen active service in the field, might, by reason 
of such service, be placed in rank above those who had seen 
no active service: 

It was, moreover, provided that persons who had seen active 
service as volunteer officers might also be appointed to va¬ 
cancies in the grade of first or second lieutenant, whereby it 
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appeared to be the intent and purpose of Congress to leave 
to the judgment of the President and the Secretary of War, 
acting under his direction, not only the relative rank in the 
grade of first or second lieutenant, but likewise the particu¬ 
lar grade, whether that of first or second lieutenant, to which 
volunteer officers of experience might be appointed : 

It was again left to the discretion and judgment of the 
President and Secretary to appoint to the artillery such sec¬ 
ond lieutenants of infantry and cavalry as, in the Presi¬ 
dent’s discretion, he might see fit, subject only to the ap¬ 
proval of a board of artillery officers as to capacity for 
artillery service. 

By reason of the provision “ that the increase of officers 
of artiller}" shall be only in proportion to the increase of 
men,” it became necessary to divide the increase into fixed 
increments, and, as the addition equaled six three-battalion 
. regiments, it was decided that the increments should be in 
one-sixth parts of the whole increase, the officers to be pro¬ 
moted and appointed in the same ratio. 

Furthermore, as the act required not less than 20 per- 
centum of the increase to be made before July 1, 1901, an 
increment of 20 per cent, was made as of February 2, 
1901, and subsequent increments were made as follows: 
May 8, July 1, August 1, August 22, and September 23,1901, 
at each of which times an increase of officers was made in 
proportion with the increase of enlisted men, and at the 
conclusion, September 23,1901, seven months after the said 
act, the organization of the Artilleiy Corps was complete. 

On March 19,1901, while holding a commission as second 
lieutenant of infantry, the appellant was transferred to the 
artilleiy arm of the service as a second lieutenant pursuant 
to section 9 of the act of Februar}^ 2,1901, and was given 
rank according to date of commission, and on July 1,1901, 
was appointed a first lieutenant of artillery. 
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ARGUMENT. 

The contention of the appellees is : 

1st. No right is laid in appellant which the court may 
recognize. 

2d. The construction given the act of February 2,1901, 
by the President and the Secretary of War is correct. 

3d. Whether the construction given be correct or incor¬ 
rect, the duty of construing was committed to them in their 
best judgment and discretion, was within their administra¬ 
tive competence, and is not subject to judicial review. 

I. 

There is no right in appellant enforceable by the 

COURT. 

What is the right asserted ? Not that to the office of first 
lieutenant or its pay, for he is in the enjoyment of both. Not 
the right to a captaincy, for no vacancy is alleged to exist, 
nor, did such vacancy exist, could he by mandamus of this 
court be inducted. Promotion implies, first, a vacancy in 
the higher grade; next, an examination of the applicant with 
satisfactory results; again, nomination b}" the President; 
then confirmation by the Senate; finally commission by the 
Chief Executive. 

Or can it be that a certain number, to wit, 89, instead of 
a certain other number, to wit, 180, shall be printed after 
his name in the list of first lieutenants of artillery in the 
Army Register ? Hardly this, because the Army Register 
is not published under legal compulsion (respondent’s 
answer, par. 9, R., pp. 21,22), though, if published, it must 
contain certain information immaterial in the present 
inquiry. 
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In effect, the right alleged to exist and here sought to be 
vindicated is tire possible opportunity to stand examination 
at a date somewhat earlier than seems now probable. 

“ * * * There seems to be no substantial right of 

person or property in controversy under the allegations of 
his petition and his prayer for judgment. He has neither 
been restrained of his liberty nor deprived of any right of 
property over which this court has jurisdiction.'^ Brown vs. 
Root, 18 Appeals D. C., p. 342. 

"The duty of this court, as of every judicial tribunal, is 
limited to determining rights of persons or of property, 
which are actually controverted in the particular case before 
it. When, in determining such rights, it becomes necessary 
to give an opinion upon a question of law, that opinion may 
have weight as a precedent for future decisions. But the 
court is not empowered to decide moot questions or abstract 
propositions, or to declare, for the government of future 
cases, principles or rules of law which cannot affect the re¬ 
sult as to the thing in issue in the case before it.” California 
vs. San Pablo, &c., R. R., 149 U. S., 314. 

II. 

The construction given the act op February 2,1901, 

IS CORRECT. 

It is proper to state here, as was admitted below, that since 
the petition was filed in this case twelve (12) first lieuten¬ 
ants of artillery, whose names stood at the head of the list of 
officers of that grade according to the arrangement of the 
Secretary of War, which is the object of appellant’s criticism, 
and who had been previously nominated for promotion to 
the grade of captain, have been confirmed as such by the 
Senate, and have been duly commissioned in pursuance of 
their appointments. Twenty-two (22) second lieutenants of 
artiller}^ whose names stood at the head of the list of officers 
of that grade, as similarly arranged by the Secretaiy of War, 
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have also been confirmed as first lieutenants of the Artillery 
Corps, and commissions have issued accordingly. In a sim¬ 
ilar manner forty-five (45) first lieutenants of cavalr}*^ and 
one hundred and seven (107) first lieutenants of infiintrj^ 
whose nominations were submitted from lists similarly 
arranged by the Secretary of War, in pursuance of section 
28 of the act of February 2,1901, have been confirmed and 
duly commissioned. It is due the appellant to add, how¬ 
ever, that the Senate expressed its disapproval of the con¬ 
struction given by the Secretary, yet the confirmations were 
made in everv case. 

4 / 

Section 5 has for its purpose the preclusion of two lists of 
officers in tlie branches of the artillery arm created by sec¬ 
tion 4. It is to be noted that a division is made into coast 
artillery and field artillery by the latter section, but this 
division is not intended to effect two separate entities so far 
as the officers are concerned. They are to be placed “ on one 
list, in respect to promotion,” and they are to be assigned to 
one branch or the other as they may be specially apt. 

The listing of them in one list is in respect to promotion 
when the corps is established, and the test of seniorit}'^ in 
their several grades is that prescribed by the act in the par¬ 
ticular grade in which they may be. The act then, in sec¬ 
tion 6, proceeds to say what the full complement of officers 
shall be in the completed corps, and in section 9 again pro¬ 
vides that the vacancies created by the act shall be filled by 
promotion according to seniority in the Artiller}'^ Corps. 
Subsequently, in section 28, it is provided that vacancies 
created by the act—that is, original vacancies—in the grade 
of field officers and captain, in all the arms, shall be filled 
by promotion according to seniority, and then, these vacan¬ 
cies being filled, vacancies existing after these promotions 
have been made are provided for. 

These words “ provided for ” indicate the sources of sup¬ 
ply. As original vacancies in the artillery of field officers 
and captains are filled, the grades of first and second lieuten- 
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ants are depleted. These must be “ provided for.” In what 
way? By volunteers and by transfers (section 9), in the dis¬ 
cretion of the President, of second lieutenants of infantry or 
cavalry to the artillery arm. 

Clearly, then, there must be mingling of regulars and ex¬ 
volunteers in the grades of first and second lieutenants. 
And how are their relations intei' se to be adjusted ? “ No 
person appointed under the provisions of this section shall 
be placed above another in the same grade with longer com¬ 
missioned service, and nothing herein contained shall change 
the relative rank of officers heretofore commissioned in the 
Regular Army ” (section 28). 

What now is the situation? Two grades, first and sec¬ 
ond lieutenants; several sources of supply, viz., transferable 
regulars, examined volunteers, officers, or privates, enlisted 
regulars approved by examination, cadets of the academy— 
all these to be considered and drawn upon to fill the grades. 
What says the act as to their relations? Prior commis¬ 
sioned service shall give precedence, whether ex-volunteers 
or regulars; but as to regular officers commissioned before 
the act, their relations to each other, if one be higher than 
another, shall remain undisturbed. 

For example: Into the grade of second lieutenants come 
A and B, transferred from the same grade in infantry and 
cavalry, and G and D, ex-volunteers, satisfactorily examined ; 
A ranked B in the regular establishment; C and D have 
had longer commissioned service tlian B, but not so long as 
A. In the completed corps, under section 28, the order is 
then made thus: A, C, D, B. The relative rank of A and 
B inter se is preserved, but the longer prior commissioned 
service of C and D places them above B. Subject, then, to 
the prohibition against shorter service ranking longer 
service, and to the injunction that regular officers 
inter se are not to be disturbed, the ranking in these 
two grades is in the discretion of the Executive. If 
it were intended, as appellant claims, that the test 
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of length of prior commissioned service were solely ap¬ 
plicable to ex-volunteers of the same date of appointment, 
section 1219 of the Revised Statutes would have governed 
the case; and if regular officers were not within the test of 
prior commissioned service, there was no occasion for pro¬ 
hibiting any change of their relations among themselves. 
Though that section, 1219, was peculiarly applicable to vol¬ 
unteer service in the rebellion, it is carried into the statute 
book as a permanent provision and is not limited in opera¬ 
tion to the particular exigency for its passage. 

Debates in either legislative chamber on a pending meas¬ 
ure are hardly to be invoked as canons for construing ah 
enacted law. Senators or Members in speaking express their 
own views, but the legislation is the act of the silent ma¬ 
jority, which may or may not concur in the views of debating 
associates. 

U. S. vs. Union Pac. R. R. Co., 91 U. S., 72, 79. 

Aldridge vs. Williams, 3 How., 9, 24. 

Mitchell vs. Company, 2 Story, 648, 653. 

Queen vs. Hertford College, 3 Q. B. D., 693, 707. 

III. 

Whethkr the construction be correct or incorrect, 

THE DISCRETION IN CONSTRUING WILL NOT BE DISTURBED. 

“If there is one question that ought to be regarded as set¬ 
tled, it is that the courts of the United States will not under¬ 
take, through the process of mandamus, to control the 
exercise of discretion by an executive officer of the Govern¬ 
ment in tile performance of the duties intrusted to him.” 

Lochreii vs. Long, 6 App. D. C., 504. 

1 ’ , ' 

“ The distinction between official acts and duties that are 
ministerial, and those which are judicial or quasi-judicial, 
which has been established hy the great weight of authority, 
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may be stated as follows: Where the law commands the do¬ 
ing of a specific thing and charges the officer with its execu¬ 
tion, in terms so plain and certain as to leave him no rea¬ 
sonable alternative but obedience, the act may be said to be 
ministerial simply. Where, on the other hand, the act in¬ 
volves the exercise of discretion in determining whether the 
right exists or a duty is required to be performed in the par¬ 
ticular case, it ceases to be ministerial and becomes quasi- 
judicial.” 

Seymour vs. South Carolina, 2 App. D. 0., 240. 

Of the Roberts case (176 U. S., 221), cited by the appel¬ 
lant, in which the Supreme Court spoke through Mr. Justice 
Peckam, the same court, through the same justice, in affirm- 
insf the action of this court in the case of United States ex 

O 

rel. Riverside Oil Company vs. Hitchcock, Secretary of the 
Interior, on May 18,1903, said: 

“ In the Roberts case it was simply decided that the duty 
of the Treasurer to pay the money in question in that case 
was ministerial in its nature and should have been per¬ 
formed by him on demand, and that, therefore, mandamus 
was the proper remedy for his failure to do it.” 

The elaborate army reorganization act of Februaiw 2, 
1901, is not fairly to be compared in its execution with the 
brief bit of legislation invoked in the Roberts case. 

The learned brief of the Judge Advocate General filed 
below, and here reprinted for the aid of the court in behalf 
of the appellees, clearly ])ortrays the justice and propriety of 
fixing a common date for reckoning the prior commissioned 
service as of the date of the act in the light of departmental 
precedent and fair treatment of those in active and arduous 
service and beyond the reach of early communication. 
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It is respectfully submitted, therefore, that, as the right 
invoked is not of such a character as to command judicial 
recognition for its enforcement, that as the construction of 
the act of February 2,1901, required executive discretion, 
and as this, by settled principles of law, will not be re¬ 
viewed by the judiciary, though taking perhaps a different 
interpreting view, the ruling below should be affirmed. 

Morgan H. Beach, 

United States Attorney for the District of Columbia 
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ELIHU ROOT, Secretary of War; HENRY C. 
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ON BEHALF OF THE APPELLEE. 


This is an application for a writ of mandamus to require 
the Secretary of War to re-rate the petitioner as a first lieu¬ 
tenant of artillery on the list of such lieutenants in the. 
“ Official Army Register.” The petitioner’s case appears to 
be this: Having been commissioned as a second lieutenant 
of infantry on July 25,1900, he was on March 19,1901,in 
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pursuance of the provisions of section 9 of the act of Feb¬ 
ruary 2,1901, transferred to the artillery corps as a second 
lieutenant. On July 1, 1901, in further pursuance of said 
act, he was appointed a first lieutenant of artillery to fill a 
vacancy caused by tlie increase of the artillery arm by the 
said act. At the time when his appointment as first lieu¬ 
tenant was made the artillery corps was in process of reor¬ 
ganization. The volunteer officers authorized by the act to 
be appointed to vacancies in this arm were being examined 
for that purpose and appointed inpari passa with the increase 
of the enlisted men. When the organization was completed, 
in September, 1901, all the officers in the grades of first and 
second lieutenants were arranged on one list in accordance 
with the act of February 2, taking rank “ according to senior¬ 
ity as determined by length of prior commissioned service.” 
It resulted that certain officers appointed at different times 
during the course of this reorganization were, by reason of 
greater length of prior commissioned service, rated above the 
petitioner. His complaint, therefore, is that officers, the dates 
of whose commissions are subsequent to his own, have been 
given rank above him. In view of the fact that the act of 
February 2, 1901, distinctly provides that the officers ap¬ 
pointed to the grades of first and second lieutenants under 
the provisions of section 28 thereof shall take rank in the re¬ 
spective grades according to seniority, as determined by 
length of prior commissioned service, it is obvious that the 
petitioners claim rests entirely upon the theory that, not¬ 
withstanding this provision, the Secretary of War is by some 
express exactment required to rank officers in the artillery 
arm according to the dates of their commissions, and that 
the criterion of rank designated by the act is altogether sub¬ 
ordinate to this higher and peremptory command. 

If no such peremptory statutory command is to be found, 
the petitioner’s case fails. We submit that no such require¬ 
ment is to be found, and that the criterion for taking rank 
prescribed by the act of February 2, 1901, is not subordinate 
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or ancillary to any other. In other words, the act provides 
its own test for ranking the first and second lieutenants, ac¬ 
cording to the policy upon which the act itself was based, 
namely, the recognition of the prior commissioned service of 
both regular and volunteer appointees alike. 

That this is the plain meaning and intent of the statute 
we shall endeavor to show further on by an analysis of its 
provisions in the light of the circumstances under which it 
was passed and put into operation. 

Before proceeding to this task, however, we may draw the 
court’s attention to the well-settled rule governing the issu- 
.ance of writs of mandamus to executive officers. The sub¬ 
ject is so familiar that we deem it unnecessary to cite the 
cases which define tlie limits of the court’s authority in the 
premises. As was said in the case of a similar application 
for a writ to direct the Secretary of the Navy to change the 
relative rank of a surgeon in that service; 

“ It cannot exercise its authority unless the law plainly 
and unambiguously makes it tlie ministerial duty of the 
officer to do an act, without allowing any scope for the ex¬ 
ercise of judgment on his part.” 

U. S. ex rel. Hall vs. Whitney, o Mackey, 375. 

Although the court should not altogether agree with the 
Secretary of War in his application of the statute to the cir¬ 
cumstances surrounding the reorganization of the army, it 
by no means follows that it would have the power to impose 
its own construction upon him. Unless it was convinced 
that his duty in the premises is one in which nothing was 
left to discretion, it would be powerless to interfere. 

Mississippi ^s. Johnson, 4 Wall., 475-498. 

We contend also that the intent of Congress in respect to 
the reorganization of the several branches of the line and 
staff of the army shall be determined by the language used 
in the enactment itself. The act was an important piece of 






4 


• legislation and, as finally passed, represented a compromise 
of views in the several branches of the legislative depart¬ 
ment of the Government. There are very material differ¬ 
ences, for example, between the draft submitted by the War 
Department and the act as passed by tlie House of Repre¬ 
sentatives. In the Senate it was subjected to very consider¬ 
able changes, and was still further modified and adjusted in 
the committee of conference. For these reasons we contend 
that the meaning of its clauses should be ascertained b\^ an 
application of the well-known rules of interpretation to the 
enactment itself, and that the reported debates of the sev¬ 
eral Houses of Congress while the bill was undergoing dis¬ 
cussion cannot be relied upon as a means of ascertaining 
the legislative will. In the case of The United States vs. 
Freight Association (166 U. S., 290, 318) the court says: 

“There is, too, a general acquiescence in the doctrine that 
debates in Congress are not appropriate sources of informa¬ 
tion from which to discover the meaning of the language of 
a statute passed b}’’ that bod}".” 

United States vs. Union Pacific Railroad Company^ 91 
U. S., 72, 79. 

Aldridge vs. WilUamSy 3 How., 9, 24—Taney, Chief 
Justice. 

Mitchell vs. Ch'ant Works Milling and Manujacturing 
Company, 2 Story, 648, 653. 

Queen vs. Hertford 'College^ 3 Q. B. D., 693, 707. 

“ The reason is that it is impossible to determine with cer¬ 
tainty what construction was put upon an act by the mem¬ 
bers of a legislative body that passed it by resorting to the 
speeches of individual members thereof. Those who did not 
speak may not have agreed with those who did ; and those 
who spoke might differ from each other; the result being 
that the only proper w'ay to construe a legislative act is from 
the language used in the act, and, upon occasion, by a resort 
to the history of the times when it was passed.” 

Perhaps the most advantageous method of showing that 
the Secretary's duty in this matter is not a simple definite 
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duty, so plain and obvious as to leave nothing to discretion, 
would be to show precisely what he did in the administra¬ 
tion of the law governing the reorganization of the army. 
With the double purpose, then, of showing that the construc¬ 
tion placed by the Secretary of War upon the act of Feb¬ 
ruary 2,1901, is the true one, and that if it be not the true 
one, his duty in the premises is not of a ministerial charac¬ 
ter, we now proceed to an examination in detail of the pro¬ 
visions of the act and of the manner in whicli it was actually 
executed : 

The act of February 2,1901, reorganized and to a consid¬ 
erable extent increased both the line and staff of the per¬ 
manent establishment. Section 2 added five regiments to 
tile cavalry arm, and section 10 added five regiments to the 
infantry arm, and the increase in these branches of the line 
was authorized to be made outright, and was not subject to 
the qualification, presently to be explained, which was im¬ 
posed in connection with the increase and reorganization of 
the artillery. 

Section 3 of the act of February 2, 1901, provides for the 
discontinuance of the former organization of the artillery 
and establishes an artillery corps by the requirement that— 

“The regimental organization of the artillery arm of the 
United States Army is hereby discontinued, and that arm is 
constituted and designated as the artillery corps. It shall 
be organized as hereinafter specified and sliall belong to the 
line of the army.” 

Section 5 establishes a single list of officers of artillery by 
the provision that— 

“All officers of artillery shall be placed on one list, in 
respect to promotion, according to seniorit}’’ in their several 
grades, and shall be assigned to coast or to field artillery 
according to their special antitude for the respective serv- 
ices. 
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Section 9 provides in part for the increase of the artillery 
arm by the requirement that— 

“ The increase herein provided for the artillery shall be 
made as follows: Not less than twenty per centum before 
July first, nineteen hundred and one, and not less than 
twenty per centum each succeeding twelve months until the 
total number provided for shall have been attained. All 
vacancies created or caused bv this act shall be filled bv 
promotion according to seniority in the artillery arm. Second 
lieutenants of infantry or cavalry may, in the discretion of 
the President, be transferred to the artillery arm, taking 
rank therein according to date of commission, and such 
transfers shall be subject to approval by aboard of artillery 
officers, appointed to pass upon the capacity of such officers 
for artillery service : Provided^ That the increase of officers 
of artillery shall be only in proportion to the increase of 
men ” (Sec. 9, 31 Stats, at Large, p. 749). 

It will be observed that section 9, above cited, which pro¬ 
vides for a considerable increase in the artillery arm, im¬ 
poses tlm added condition that “ the increase of officers of 
artillery shall be only in proportion to the increase of men,” 
involved an important exercise of discretion on the part of the 
President, who, before e.xecution could be had, found it nec¬ 
essary to fix the number and frequency of the several incre¬ 
ments of officers corresponding to the several additions to the 
strength of enlisted men. The section provides that each 
increment shall be not less than 20 per cent, of the total 
numerical strength authorized by the act, and if each incre¬ 
ment conformed to this requirement in point of numerical 
strength, the other incidents of the increase are fully en¬ 
trusted to Executive discretion, and the total increase might 
have been accomplished in a minimum of six months or in 
a maximum of three 3 'ears and six months. In the former 
case, assuming that the state of the recruiting service justified 
that course, the first increment, that authorized prior to 
July 1,1901, would comprise 79 per cent, of the total in¬ 
crease, and the second, being the increment authorized for 
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the next succeeding twelve months, would contain 21 per 
cent, of such increased strength. If the increase were to 
extend over the extreme period authorized by law (three and 
one-half years), the increment prior to July 1 would com¬ 
prise 21 per cent, of the total increase, and each subsequent 
increment, of which there would be three, would contain 
26.33 per cent, of such total. 

We contend that, subject to the conditions above set forth, 
and between the limits of six months as a minimum and 
three vears and six months as a maximum, all the incidents 
in connection with the increase of the artillery rested in the 
Executive discretion to precisel}’^ the same extent as the cor¬ 
responding increase wliich was authorized by act in the cav¬ 
alry and infantry arms. We also contend that, in determin¬ 
ing upon the methods of such increase, the sources from 
which the officers were to be obtained might and probably 
would undergo considerable change. If the entire increase 
was to be accomplished in from six to eighteen months, that 
is a within a relatively short time after the volunteer forces 
were mustered out of service, the scheme of organization 
would provide for a larger number of volunteer officers 
than if the extreme period was taken advantage of, in which 
case a larger number of graduates of the Military Academy 
would enter in the later increments than would be the case 
were the organization to be completed in a shorter period of 
time. 

In respect to the requirement that the increase of officers 
“ shall be only in proportion to the increase of men,” it will 
be instructive to note just what execution was given to the 
requirements of section 9. As the increase in the commis¬ 
sioned and enlisted strength of the artillery which was au¬ 
thorized by the act of February 2,1901, equaled six regi¬ 
ments of artillery of the strength theretofore authorized by 
law, it was determined that each increment should consist of 
1,710 enlisted men, that being the authorized strength of a 
regiment of artillery on February 2,1901, and for each in- 
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crement of 1,710 enlisted men that was added to the artillery 
the following commissioned officers were authorized to be 
appointed : 1 colonel, 1 lieutenant colonel, 3 majors, 15 cap¬ 
tains, 17 first lieutenants, and 15 second lieutenants. Prom 
time to time the recruiting division of the Adjutant General’s 
Office reported to the Secretary of War the number of men 
who had been enlisted for the artillery arm since the date of 
the last report. If that number equaled or exceeded the 
number of enlisted men authorized by law for a regiment of 
artillery, the appointment of the quota of officers correspond¬ 
ing thereto was proceeded with. 

In respect to the first increment of enlisted men, it having 
been duly reported to the Secretary of War that 1,710 unas¬ 
signed recruits had been enlisted and were eligible for as- 
signment to the artillery corps, and as this number was 
equal to one-sixth of the increase in enlisted strength au¬ 
thorized by the act, one-sixth of the commissioned officers 
authorized by said act were ordered to be appointed. Sub¬ 
sequent increments of enlisted strength were completed on 
May 23, July 1, August 1, August 22, and September 23, 
following upon each of which dates one-sixtli of the au¬ 
thorized number of officers was appointed. 

We contend that the increase of the artillerv by incre- 
ments effected, and was intended to effect, no change in the 
organization of that arm, which is constituted and designated 
in section 3 as the Artillery Corps. It is not a corps plus sev¬ 
eral increments, nor is it a body composed in part of a corps 
and in part of increments, and the successive additions to 
the artillery arm which are provided for in the act of Feb- 
ruaiy 2 are not given the character of separate, permanent, 
or independent organizations. The statute nowhere recog¬ 
nizes such a component unit of organization as an “ incre¬ 
ment,” as companies, battalions, and regiments are compo¬ 
nent units of the infaiitiy arm. On the other hand, section 
5 contains the positiv^e requirement that “ all officers of ar¬ 
tillery shall be placed o?i one list, in respect to promotion, 
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according to seniority in their several grades.” The con¬ 
clusion is obvious that the incremental feature is simply a 
method of organization, and the successive fractional in¬ 
creases prescribed in section 9 are a means to an end, or a 
mere method of execution, and, when the section has once 
been fully executed, the incremental feature of the statute 
disappears. 

The several clauses of section 9 which regulate the reor¬ 
ganization of the artillery are in fact limitations upon the 
increase of that arm in respect to numbers and frequency 
and nothing more. The increase might have been made by 
single companies or battalions, or by regiments or brigades, 
or, indeed, in any manner which seemed to the Executive 
most conducive to the public interest, provided always there 
was strict conformity in such increase to the percentages 
imposed in section 9, and that the increase of officers went 
on pari passu with that of enlisted men. The regimental 
analogy was adopted, after due consideration, as the one best 
calculated to accomplish the end in view and to effectuate 
the reorganization in an orderly and methodical manner. 

Finally, there is no authority of law for the contention 

that the percentages of increase as established in section 9 

and the increments to which resort was had in execution 

/ 

have any connection with each other. The increments re¬ 
sorted to by the Secretary of War for purposes of reorgani¬ 
zation correspond to 16 per cent, of the authorized increase, 
a percentage derived absolutely from Executive discretion. 
The percentages which expressed the legislative restriction 
upon the increase of the artillery arm were embodied in the 
words “ not less than 20 per cent.” In point of fact, the in¬ 
crease as made, which conformed to every requirement of 
the statute in that regard, added 33 percent, prior to July 1 
and 67 per cent, subsequent to July 1. It will thus be ap¬ 
parent that the increments resorted to for convenience of 
organization had no relation whatever to the percentages 
of restriction which are imposed in section 9, and no connec- 
2 
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tion can be established between them and no claim to rank 
tjan possibly be based on them ; but the petitioner bases his 
claim to rank in an increment or grouping of officers, for the 
execution of which the statute confers no authority, and 

which was in point of fact resorted to by the Executive, in 

♦ 

a proper exercise of discretion, in order to facilitate the reor¬ 
ganization of the artillery corps. 

Appointment of Commissioned Officers .—The execution of 
those sections of the act of February 2,1901, which relate 
to the reorganization of tlie artillery corps involved, as a 
necessary incident of such reorganization, a very considera¬ 
ble addition to the commissioned strength of that arm. The 
increase so authorized was regulated by the requirements of 
sections 9 and 28, which contain the following provisions in 
respect thereto: 

Section 9 prescribes, mter alia: 

“ That the increase herein provided for the artilleiy shall 
be made as follows: * * * All vacancies created or 

caused by this act shall be filled by promotion according to 
seniority in the artillery arm. Second lieutenants of in¬ 
fantry or cavalry may, in the discretion of the President, be 
transferred to the artillery arm, taking rank therein accord¬ 
ing to date of commission, and such transfers shall be sub¬ 
ject to approval by a board of artillery officers appointed to 
pass upon tlie capaciU^ of such officers for artillery service.” 

Section 28 provides: 

“That vacancies in the grade of field officers and captain, 
created by this act in the cavalry, artilleiy, and infantry 
shall be filled by promotion according to seniority in each 
branch, respectively. Vacancies existing after the promo¬ 
tions have been made shall be provided for as follows: A 
sufficient number shall be preserved in the grade of sec¬ 
ond lieutenant for the next graduating class at the United 
States Military Academy. 

“Persons not over forty years of age who shall have at 
any time served as volunteers subsequent to April twenty- 
first, eighteen hundred and ninety-eight, may be ordered 
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before boards of officers for such examination as may be 
prescribed by the Secretary of War, and those who establish 
their fitness before these examining boards may be appointed 
to the grades of first or second lieutenant in the Regular 
Army, taking rank in the respective grades according to 
seniority as determined by length of prior commissioned 
service; but no person appointed under the provisions of 
this section shall be placed above another in the same grade 
with longer commissioned service, and nothing herein con¬ 
tained shall change the relative rank of officers heretofore 
commissioned in the Regular Army. 

“ Enlisted men of the Regular Army or volunteers ma}'' 
be appointed second lieutenants in the Regular Army to 
vacancies created by this act, provided they shall have 
served one year, under the same conditions now authorized 
by law for enlisted men of the Regular Arln 3 ^” 


From an examination of the statutes above cited it is plain 
that execution had first to be given to tlie clause of section 
9, which requires all vacancies caused by this act to be 
“filled by promotion, according to seniority, in the artiller}'- 
arm.” That is to say, each original vacancy created by the 
act was required to be filled by the advancement of the offi¬ 
cers who were entitled thereto by seniority in the artiller}^ 
arm at the date of the approval of the act; and the clause 
would be completely executed when every officer in that 
arm, from lieutenant colonel to second lieutenant,who was enti¬ 
tled to advancement, had received the promotion to which he 
was lawfull}^ entitled. The right of promotion, in I’espect to 
particular officers, accrued when the Executive, in the exer¬ 
cise of the discretion vested in him by the statute, had de¬ 
termined upon the number and frequency of the increments, 
and when the enlisted men corresponding to each increment 
had been recruited and organized. 

The exercise of discretion with which the Executive was 
charged in the execution of section 9 is fully set forth in the 
following memorandum: 
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“War Department, 

“Office of the Secretary, 

“ Washington. 


“ Memorandum for the Adjutant GeiieraL 
♦ * 

“ 2. Promote, from time to time, all the second lieutenants 
of artillery who were in the service before the passage of the 
act of February 2,1901, and also all second lieutenants trans¬ 
ferred to the artillery whose commissions in the infantry or 
cavalry antedate the passage of the act.” 

* * 4 : 


“ E. K., 

“ Secretary of War, 

“May 24,1901.” 

“ Colonel Carter : 

Make out appointments as above indicated. 

“ H. C. a, A. G, 

“ May 24,1901.” 


It is important that the legal significance of the exercise 
of discretion which is recorded in the instrument above 
cited should be fully understood. In the clause of section 
9 upon which it was based, the word “ promoted ” is used 
to indicate the advancement in rank which was contem¬ 
plated in connection with the increase of the Artiller}" Corps. 
It will be noted in this connection that promotions, equally 
with appointments to original or casual vacancies, result 
from an exercise of the constitutional appointing power. 
The procedure in both cases is precisely the same—the nomi¬ 
nation by the President, the consent of the Senate, and the 
subsequent issue of the commission, and all statutes which 
purport to regulate promotions are in fact restrictions upon 
the exercise of the appointing power. 

The real mandate of the legislature in the clause of sec¬ 
tion 9 which directs that “ all vacancies created or caused 
by this act shall be filled by promotion according to seniority 
in the artillery arm,” required the Executive to fill a part 
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of the original vacancies in the grade of first lieutenant by 
the advancement of second lieutenants who were in com¬ 
mission in the Artillery Corps on February 2; the similar 
advancement of those who were transferred from the cavalry 
and infantry with their original rank in those branches of 
the line of the army which is the class to which the peti¬ 
tioner belongs being the result of the act of executive dis¬ 
cretion which is hereinbefore set forth. 

It follows, therefore, that the act directed to be done by 
the Secretary of War in the circular of May 24 was to ad¬ 
vance in rank—that is, to appoint, from time to time—such 
second lieutenants as were in commission in the Artillery 
Corps on February 2 to first lieutenants in the Artillery 
Corps. We conclude that the officers so advanced were ap¬ 
pointees to precisely the same extent that officers with former 
volunteer service were appointees; and their advancement 
was not “ promotion ” in the sense in which that term is 
used in connection with the filling of casual vacancies; for 
the vacancies to which they were appointed were not casual 
vacancies arising in the military service ; they were original 
vacancies createtl b}'' law and were to be filled in pursuance 
of the requirements of sections 9 and 28 of the act of Feb¬ 
ruary 2, 1901, and, as we will presently show, the rank of 
such appointees to original vacancies was to be determined 
in the method prescribed in section 28—that is, by length of 
prior commissioned service. 

AVe now pass to the execution of section 28. Bearing in 
mind the fact that the operation of the act of February 2, 
1901, was to effect a considerable increase in all branches of 
the line of the army, it maybe noted that when the militar}'^ 
establishment has been made the subject of considerable re¬ 
organization, attended by an increase in its commissioned 
strength, it has been usual for the legislature to extend some¬ 
what the field of selection from which appointments may be 
made to such original vacancies as have been created or 
caused by the act of reorganization. 
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Such was the case in the reorganization provided for in 
the act of February 2,1901. Had there been no such ex¬ 
tension of the field of selection, appointments to the lowest 
grade of militar}^ office would have been restricted to the 
two classes theretofore declared eligible by law for appoint¬ 
ment to the lowest grade of rank in the military establish¬ 
ment—graduated cadets and enlisted men. 

Act of May 17,1886 (24 Stats,, 50). 

Sec. 3, act of July 30,1892 (27 Stats., 336). 

But when such a reorganization follows a war in which 
considerable numbers of volunteers have been received into 
the military service, it has been usual in the execution of 
such enactments to recognize the services rendered b}^ such 
volunteer forces and to provide for the appointment of vol¬ 
unteer officers as members of the increased establishment. 
This recognition of prior service has, in most cases, been the 
result of executive discretion, but there are some instances 
in which it has been made the subject of statutory regula¬ 
tion. The general reorganization act of July 28,1866, is an 
example of such an extension of the field of selection by 
statute, inasmuch as it required that all the vacancies in the 
grades of first and second lieutenant and two-thirds of all 
other original vacancies should be filled by persons who had 
served as commissioned officers of volunteers during the 
period of the civil war (section 4, act of July 28, 1866, 14 
Stats., p. 332). It will be noted that the extension of the 
field of selection, which is provided for in section 28 of the 
act of February 2,1901, is much less liberal than this. 

The necessiU- for such an extension will be apparent 
when it is seen that, had no such provision been made, 
former officers of volunteers, as their connection with the 
military service has been severed, would have had to be ap¬ 
pointed from civil life after the graduates of the Military" 
Academy and the cases of enlisted men had been provided 
for; and similar provision was necessary to include enlisted 
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nie.n of the voluateer forces within the field of selection? 
since none of them had completed the two-year period of 
unlisted service which is an indispensable prerequisite to 
promotion. 

jyirectory Requirements of Section 28.—It has been seen that 
the authority for the appointment of persons who have 
served in the volunteer forces subsequent to April 21,1898, 
is derived from section 28 of the act of February 2, 1901. 
The first clause of that section, after providing that the 
higher grades of office in the several branches of the line 
shall be filled by promotion, according to seniority, provides 
that ^‘vacancies existing after the promotions have been 
made shall be provided for tis follows.” Then follow the 
clauses conferring eligibility for selection with a view to 
appointment upon three classes of persons: 

(1.) The next graduating class at the United States Mili¬ 
tary Academy; 

(2 ) Persons not over forty years of age .who have at aii}'^ 
time served as volunteers subsequent to April 21, 1898; 

(3.) Enlisted men of the regular and volunteer armies. 

We contend, notwithstanding the use of the word shall ” 
in the first clause of the section, that the method of selection 
which is prescribed in section 28 is discretionary with the 
appointing power, and that the duty imposed is not minis¬ 
terial in character, but involves, in its performance, the ex¬ 
ercise of a high degree of discretion and judgment. 

In this connection, the language used in section 28, which 
required that the vacancies remaining after certain pro¬ 
motions had been made should “ be provided for,” is signifi¬ 
cant. If it was the intention of Congress to restrict the field 
of selection to former officers and enlisted men of volunteers, 
words calculated to make that intention operative would 
have been used, and the clause would have contained the 
requirement that vacancies should be “filled” in the manner 
therein provided. But the words “provided for” have no 
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such restrictive signification, and simply require that pro¬ 
vision shall be made for the classes named, leaving the ex¬ 
tent of such provision to be regulated in the executive dis¬ 
cretion. 

The directory character of this section will also be ap¬ 
parent if a close examination be made of the several clauses 
which operate to confer eligibility for appointment. The 
second class above named, for example, includes persons 
not over forty years of age, who liave served as volunteers, 
etc., etc. Clearly this does not entitle every person who 
served in the volunteer forces in question (some 300,000 in 
number) to appointment in the arm}’^ merely because of 
having rendered such volunteer service. The language 
used does not bear out such a contention, and stops with sa}^- 
ing that such persons “may” be ordered before boards for 
such examination as may be prescribed by the Secretary of 
War. This clearly implies an exercise of the right of selec¬ 
tion and plainly imposes upon the executive a duty of inves¬ 
tigation of claims and a comparison of records with a view 
to the selection of the most worthy candidates for examina¬ 
tion. 

Again, when the examinations have been successful!}' 
passed and when a number of former officers of volunteers 
have established their fitness for selection, the section again 
imposes an exercise of discretion by the requirement that 
those who have thus established their fitness “may” 
be appointed to the grade of first or second lieutenant in 
the Regular Army. No right is conferred upon any person 
having prior volunteer .service to demand appointment either 
as a first or second lieutenant in the artillery. Here again 
an exercise of discretion is called for. This condition of fact 
confronted the Executive: A certain number of former 
volunteer officers had passed the prescribed examination and 
had established their fitness for appointment. The question 
presented for executive determination was. Shall any of them 
be appointed first lieutenants in the artillery corps? Clearly 
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the statute did not require it; an artillery officer admit¬ 
tedly requires different and, in some respects, higher quali¬ 
fications than an officer of cavalry or infantry; and a first 
lieutenant of artillery should have a broader and more ex¬ 
tensive scientific and technical training tlian a second lieu¬ 
tenant, and the requirements of the statute would have 
been fully satisfied by appointing such volunteer officers to 
the grade of first lieutenant in the cavalry and infantry 
arms, the duties of which they were presumed to be com¬ 
petent to perform. 

A question was thus presented in respect to which a 
specific exercise of executive discretion was clearly called 
for, which is set forth in the following instructions given by 
the Secretary of War to the Board of Review in respect to the 
recommendation of candidates for appointment to the grade 
of first lieutenant of artillery : 


^‘War Department, 

“ Washington. 

Memorandum for the Adjutant GeaemL 

‘‘ The Secretary of War desires the Board of Review to make 
recommendations as to the assignment of candidates to be 
commissioned in the Regular Army, under the act of Febru¬ 
ary 2, 1901, to the grade of first and second lieutenant, re¬ 
spectively. In accordance with the distribution of appoint¬ 
ments already prescribed, there will be appointed, under the 
act of February 2, 1901, 81 first lieutenants of cavalry, 97 
first lieutenants of artillery, and 102 first lieutenants of in- 
fantr 3 ^ The remaining line appointments were to be second 
lieutenants. The assignment of first lieutenants as already 
made has been substantially in this proportion, and the Ad¬ 
jutant General wdll furnish to the board a statement of the 
vacancies still remaining in each grade. 

“ The principle to be followed is stated in the following 
extract from a letter recently written by the Secretary of 
War to a correspondent: 

“ ‘ Only a small number of first lieutenants are to be ap¬ 
pointed in comparison with the number of second lieufeen- 

3 
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ants, and in selecting these many different considerations 
must receive weight, such as the age of the officer, the 
maturity of his powers, the character of the examination 
which he has passed, and his militaiy record. As a general 
rule, there are good military reasons for giving the older 
officers the advanced position. The distribution of the offi¬ 
cers appointed among the small class of first lieutenants and 
the larger class of second lieutenants must necessarily be the 
result of comparison. It may frequently happen that an 
officer regarded by himself alone might seem fitted to be a 
first lieutenant, but fail of the appointment because others in 
comparison with him are better fitted for the more advanced 
position.’ 

“E. R, 

‘‘Secretary of War. 

“June 30,1901.” 

Determination of Rank by Prior Commissioned Service .— 
Section 28 prescribes a rule for the determination of the 
rank of appointees, not only in tlie Artillery Corps, but in all 
branches of the line of the army. That rule is that— 

“ * * * those who establish their fitness before these 

examining boards may be appointed to the grades of first 
or second lieutenant in the Regular Army, taking rank in 
the respective grades according to seniority as determined 
by length of prior commissioned service; but no person ap¬ 
pointed under the provisions of this section shall be placed 
above another in the same grade with longer commissioned 
service, and nothing herein contained shall change the rel¬ 
ative rank of officers heretofore commissioned in the Regu¬ 
lar Army.” 

The rank of the newly appointed officers is thus to be de¬ 
termined by “ prior commissioned service; ” by service prior 
to what? The several sections of the act speak from a single 
date—February 2,1901—when by the approval of the Presi¬ 
dent the bill became a law. 

It has been the constant practice of the Executive to make 
all appointments to original vacancies, under an act reor¬ 
ganizing or increasing the military establishment, relate to 
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the date of approval of the act. There may have been in 
the past century an occasional departure from this rule, but 
the instances are neither numerous nor material. The same 
rule was followed in this case, and the prior volunteer serv¬ 
ice was, in each instance, computed to February 2, the date 
of approval of the act. 

Even if it had been thought expedient or desirable to do 
so, no other date could have been assumed without defeating 
the purpose of the section to give to officers of volunteers 
the full benefit of their prior service as such. Had a later 
date than February 2 been adopted, the service of regular 
officers who were in commission prior to February 2 would 
have continued to accrue, while that of volunteer officers, as 
it had already terminated, or would terminate on the date 
of muster out of their regiments, would cease to accrue, so 
that the service of regular officers would have gone on ac¬ 
cruing after February 1, while that of volunteers of 1898 
had ceased to accrue some time before, and that of the vol¬ 
unteers of 1899 would cease on July 1, 1901, at the latest, 
when, by operation of law, the officers and men composing 
the volunteer forces raised in pursuance of the act of March 
2, 1899 (30 Stats., 977), were required to be discliarged. 

If the increase had extended over one, two, or three years, 
the service of volunteer officers, being fixed as to its termi-, 
nation, would have borne a steadily decreasing ratio to that 
of regular officers until, after the lapse of a relatively short 
period of time, the constantly increasing prior service of such 
regular first lieutenants would have exceeded that of any 
volunteer officer and would have placed such regular offi¬ 
cers, in a compact group, at the head of the list of first lieu¬ 
tenants. Clearly this result was not contemplated by Con¬ 
gress. Not only would the selection of another date than 
February 2 have been unjust and unfair in comparing the 
relative services of regular and volunteer officers, it would 
have been similarly unfair in comparing the services of vol¬ 
unteer officers with each other. And a date which might 
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have furnished a proper basis of comparison as between vol¬ 
unteer and volunteer would have furnished no basis of com¬ 
parison as between volunteer and regular. The computa¬ 
tion of service prior to February 2 produced no confusion in 
the cavalry and infantry arms, and the act prescribes a rule 
which was intended to be uniformly applicable to all arms 
and affords no warrant for the contention that a different 
rule was contemplated to be applied in determining the 
ranlf of the officers appointed to the artillery from that 
which was aj)plied for the same purpose in the cavalry and 
infantry. 

The practice of the Executive in this regard has been uni¬ 
form, and has been recognized by Congress in its legislation 
respecting the military establishment. The act of March 3, 
1855, for example, added two regiments of infantry and two 
regiments of cavalry to the army, and the appointees under 
that act all received rank from the date of approval—March 
3,1855. 

Sec 8, act of March 3,1855 (10 Stats., 635). 

General Orders of the War Department, 1855. 

Official Army Register, 1866. 

The next increase in the strength of the army was made 
by executive order in Ma}^ 1861, which was subsequently 
validated by Congress in the act of Jul}'^ 29, 1861. In this 
case the officers were appointed with rank from May 14, 
1861, to date of the executive order which authorized the 
increase. 

Executive order of May 14,1861. 

Act of July 29,1861 (12 Stats., 279). 

Official Army Register, 1861. 

At the close of the civil war a very considerable increase 
was made in the strength of the standing army, and here 
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again the appointments related to the date of approval of 
the act—July 28,1866. 

Act of July 28, 1866 (14 Stats., 332). 

Official Army Register, 1867. 

In the reorganization act of 1866 it was required that all 
the lieutenants and two-thirds of the captains in the new 
regiments thereby authorized should be selected from offi¬ 
cers who had served in the civil war. As all these appoint¬ 
ments related to a single date, it has been seen that some 
enabling legislation was necessary to determine the rank of 
officers so appointed who were of the same grade and date 
of appointment, and a remedy was provided in the act of 
March 2, 1867 (14 Stats., 434), section 1219, Revised Statutes* 

Many of the volunteer officers who were appointed to the 
new regiments were still in the militar}^ service on July 28, 
1866, the date of approval of the act, but in computing 
their service with a view to determine their rank under sec¬ 
tion 1219, Revised Statutes, credit for commissioned service 
in the volunteer forces ceased on Julv 28, from which date 
their rank and service in the army were reckoned. That 
this view was correct will appear when it is considered that, 
had the method of computation been resorted to which is 
contended for by the petitioner, service rendered subsequent 
to February 2, 1901, would liave been computed therein. 
It was also necessary to consider the relative situation of the 
parties in any execution which it was attempted to give to 
section 28 of the act of February 2, 1901. The officers 
transferred to the artillei’}^ from the other arms were near at 
hand; many of those who claimed appointment from the 
volunteer forces, however, were at the date of the act still in 
the Philippine Islands, serving at isolated posts of duty 
which were not in direct mail communication with Manila. 
It would be impossible for them to know their exact rights 
under the act until their regiments had been assembled at 
Manila and then brought to the United States to be mustered 
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out of the volunteer service. Such an execution of section 
28 was therefore necessary as would secure the rights of 
those for whose benefit section 28 was enacted. 

This point is not a new one, but arose in connection with 
the increase in tiie military establishment which was author¬ 
ized by the acts of May 28,1798 (1 Stats, at Large, 558), June 
22,1798 (1 ibid,, 569), July 6,1798 {ibid., 576), and July 16, 
1798 {ibid., 604), on account of threatened hostilities with 
France. General Washington in a letter to Secretary of 
War McHenry, under date of April 23, 1799, says, in speak¬ 
ing of the rank of tlie appointees : 

“ Care will be taken, I presume, in settling relative rank, 
not to be governed by the date of the acceptances, for that 
would give to the officers of those States, who are most con¬ 
tiguous to the seat of government, advantages which would 
be as unjust as they are great.” 

In a subsequent letter to Secretary McHenry, bearing date 
May 5,1799, General Washington sa 3 "s : 

“ From an observation of yours, in answer to my letter of 
the 23rd ult., I perceive my meaning with respect to relative 
rank has been misunderstood; or, if taken properly, I must 
adhere to the opinion I gave of the injustice, which would 
he inflicted upon the officers of States remote from the seat 
of government, if those in the vicinity of it are to rank 
before them, because they were on the spot to announce their 
acceptance of their appointments at an earlier day. 

“ Rank and pay are distinct things. The officer, who may 
have received the latter to day sustains no injury from him 
who received it yesterday; but if the commencement of rank 
in the same grades is to be regulated (under the circum¬ 
stances I have mentioned) from the dates of their acceptances, 
it will have injustice stamped on the face of it. For, in 
that case, those who are most remote, not by any act avoid¬ 
able in theraselyes, but from the nature of things, become in 
almost every instance juniors ; when perhaps many of them, 
in consideration of former services, or other weighty preten¬ 
sions, might justly be entitled to seniority.” 

The Writings of George Washington, Ford, vol. XIV, 
p. 174. 
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Merge!' of First Lieutenants on One List. 

It has been seen that the list of first lieutenants of artillery, 
when it had been completed by the promotions and appoint¬ 
ments hereinbefore discussed, was composed of two classes 
of officers: 

(1.) Those who were in commission on February 2, who 
had been promoted to the grade of first lieutenant, in the 
operation of section 9 and in conformity to the instructions 
of the Secretary of War of May 24, 1901, and 

(2.) Those having prior volunteer service. 

For convenience of discussion the requirements of section 
28 in this regard will be restated in such form as to enable 
this point to be clearly understood. 

Section 28 provides that— 

1. “ Those who establish their fitness before these examin¬ 
ing boards may be appointed to the grades of first or second 
lieutenant in the Regular Army, taking rank in the respect¬ 
ive grades according to seniority as determined by length of 
prior commissioned service; ” 

2. “ But no person appointed under the provisions of this 
section shall be placed above another in the same grade with 
longer commissioned service; ” 

3. “And nothing herein contained shall change the rela¬ 
tive rank of officers heretofore commissioned in the Regular 
Army.” 

The question which presented itself was, in arranging these 
officers in accordance with prior commissioned service, shall 
they be arranged on one list or on several lists ? The answer^ 
we think, is clear. Section 5 provides that all officers of 
artillery shall be placed on one list, in respect to promotion, 
“ according to seniority in their several grades.” Clause 1 of 
section 28, which imposes the duty of merger, prescribes that 
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the officers so appointed or promoted shall take rank in the 
respective grades according to seniority, as determined by 
length of prior commissioned service. The ‘^respective 
grades” are those of first and second lieutenant, each being 
regarded as an entirety. Clauses 2 and 3, which follow and 
qualify the principal clause of section 28, are to the same 
effect. The first requires that “no person appointed under 
the provisions of this section—that is, no appointee who has 
served in the volunteer forces since April 21,1898—shall be 
placed above another in the same grade —either regular or 
volunteer—with longer commissioned service.” This pro¬ 
vision seems clear, and the requirement that the ex-volunteer 
officer shall not be placed above another in the same grade 
with longer commissioned service obviously contemplates his 
being placed above another in the same grade with shortei' 
commissioned service. The third clause, above cited, pro¬ 
vides that “ nothing herein contained shall change the rel¬ 
ative rank of officers heretofore commissioned in the Regular 
Army.” We contend that this requirement also contemplates 
a merger of the two classes on one list. If none were re¬ 
quired, and if the comparison of periods of prior service 
of the two classes of officers were to be kept within 
the members of each class, this clause would have no 
meaning. But the clause stands in the statute and a mean- 
ing must be assigned to it. The relative rank of “ officers 
heretofore commissioned in the Regular Army ” obviously 
has relation to their rank in respect to each other. If A, B, 
and C were officers of the Regular Army in commission on 
February 2, 1901, and if, on that da^y, they ranked in the 
order named, then the arrangement according to seniority, 
which is required to be made in section 28, must not disturb 
their relative positions as they stood on February 2. A 
must continue to rank B, and A and B must continue to 
rank C. But suppose E, a volunteer officer, has longer 
commissioned service than B, but less than A, then E can 
go between A and B, and the relative rank of A and B will 
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not be disturbed. Their actuM rank will be changed, for A 
will still be first, but B, who was second, will be third, for 
the section contains no guarantee that actual rank shall un¬ 
dergo no change, but his relative position in respect to A 
will undergo no change. Now suppose in the same case F, 
G, and H to have longer commissioned service than C, but 
less than B, under the rule they will go above C in rank, 
but the relative position of 0 in respect to A and B will still 
be unchanged. 

Officers Promoted in the Operatiori of Section 9 Equally Sub¬ 
ject to Mei'gef)' luith Those Appointed under Section 28.—It 
has been seen that the promotion of second lieutenants 
of artillery who were in commission February 2, to the ex¬ 
tent that they became entitled thereto in the operation of 
section 9, was made obligatory by the provisions of that 
section, which required that— 

“ All vacancies created or caused by this act shall be filled 
by promotion according to seniority in the artillery arm.” 

It is conceded that had the case of the petitioners been 
one caused by an ordinary casualty of the service, his rank, 
upon promotion, would have been determined by the statute 
regulating such advancement, which provides that— 

“Hereafter all vacancies occurring in the cavalrv, artil- 
lery, and infantry above the grade of second lieutenant shall, 
subject to the examination now required bylaw, be filled by 
promotion according to seniority from the next lower grade 
in each arm.” 

Sec. 2, act of April 26,1898 (30 Stat, L., 364). 

We contend that the promotion required by the clause of 
section 9, above cited, was not a promotion caused by the 
ordinary casualties of the military service, but an integral 
part of the general scheme for the reorganization of the ar¬ 
tillery arm, to which the rule above cited had no application, 

4 
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■ The clauses of section 28 which require the arrangement 
of first and second lieutenants of artillery on lists in accord¬ 
ance with rank, as determined by prior com missioned service, 
have already been discussed, and it need only be said on 
this point that the effect of the several clauses of that sec¬ 
tion is to suspend the operation of the act of April 26,1898, 
in respect to officers of the Artillery Corps who were advanced 
to the grade of first lieutenant in pursuance of section 9 of 
the act of Februarv 2,1901. 

Takin(j Rank from Dates of Successive Increments. —It has 
been seen that the “ increment ” was not a part of the organ¬ 
ization prescribed for the Artillery Corps, and the incre¬ 
mental feature has been shown to be a mere method of 
increase and not a permanent feature of the general scheme 
of reorganization. 

Section 28 requires that certain persons “ ma}’^ be appointed 
to the grade of first or second lieutenant in the Regular 
Army ”—not in particular increments—“ taking rank ”— 
again not in increments—but in their respective grades ac¬ 
cording to seniorit^^ as determined by length of prior com¬ 
missioned service.^’ 

Section 5 contains the requirement that “ all officers of 
artillery shall be placed on one list ”—not several—“ in 
respect to promotion according to seniority in their respective 
grades!' ^^iid here no mention of increments is made. 

But there is another incident of the scheme of artiller}'' 
reorganization to which the attention of the court is re¬ 
spectfully invited. It has been seen that the act of Febru¬ 
arv 2, 1901, is considerablv less liberal in its treatment of 
former officers of volunteers than was the act of July 28, 
1866, which has already been referred to, inasmuch as it 
contained the requirement that all vacancies of and above 
the grade of captain in the line should be filled by the pro¬ 
motion of regular officers, the field of selection of first and 
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second lieutenants in the line being restricted, in part only, 
to volunteer officers as described in section 28. 

For this reason it was necessary and proper that,the 
President and Secretary of War should place such a con¬ 
struction on section 28 of the act of February 2,1901, a§ 
would be calculated to give the full effect to all its clauses 
which extended the right of selection to volunteer oflficers, 
and to secure to them the full rank to which thev were en- 
titled on appointment to the permanent establishment, and 
so great weight was attached to the clause of section 28 
which requires officers appointed under it to take rank ac¬ 
cording to prior commissioned service. This will become 
apparent in the case of the incremental increase of the artil¬ 
lery when it is seen that had it been the intention of Con- 
gress to provide a rule for determining the rank of officers 
appointed in each of the several increments, all of whom had 
the same date of appointment, no legislation would have been 
necessary, for that case is fully covered in section 1219, Re¬ 
vised Statutes, which provides that— 

“ In fixing relative rank between officers of tlie same grade 
and date of appointment and commission, the time which 
each may have actually served as a commissioned officer of 
the United States, whether continuously or at different pe¬ 
riods, shall be taken into account. And in computing such 
time, no distinction shall be made between service as a com¬ 
missioned officer in the Regular Army and service since the 
19th day of April, 1861, in the volunteer forces, whether 
under appointment or commission from the President or 
from the governor of a State.” 

The occasion for the enactment of the act of March 2,1867 
(14 Stat., 434), which was embodied b\^ the revisers as section 
1219, Revised Statutes, will be understood when the fact is 
recalled that the operation of section 4 of the act of July 28, 
1866, was to give to all the lieutenants of the thirty regiments 
added to the military establishment by that enactment the 
same date of rank—July 28,1866. To arrange these officers 
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in order of rank, some rule had to be provided, and such a 
rule was provided in the act of March 2,1867. 

It is therefore apparent that had it been contemplated by 
Congress that only tlie rank of the officers composing each 
increment was to be determined, section 1219 would have 
fully applied. If so, why was the clause making such rank 
to depend on and to be determined by prior commissioned 
service inserted ? Clearly because the rank of all lieutenants 
in the service before February 2 and all volunteer officers 
appointed in tlie several increments on and subsequent to 
that date was to be determined b\’ tlie rule prescribed in 
section 28, and the proviso in tiiis section was made the sole 
criterion b}^ which the rank of all officers, both regular and 
volunteer, was to be found and determined. 

The petitioner makes this contention in paragraph 8 by 
the claim that he is senior to all first lieutenants whose 
dates of appointment were subsequent to his own—that is, 
who were appointed subsequent to July 1. If this be true, 
then the clause of section 28 requiring appointees to take 
rank according to prior commissioned service has no mean¬ 
ing, and need not have been inserted because the existing 
law, as embodied in section 1219, Revised Statutes, fully 
covered the case. It is thus apparent that meaning can 
be given to the clause requiring rank to be determined b}'' 
“ prior commissioned service ” onl}’ by making it apply to 
all first and second lieutenants in commission on Februarv 
2, and all added from time to time in the several incre¬ 
ments until the statute had been fully executed. 

And the clause under examination would have applied as 
fully to the case had three years and six months been con¬ 
sumed in making the increase. As each increment of officers 
was appointed, the list would have been revised so as to give 
to each new set of appointees the rank to which each officer 
composing them was entitled on account of his prior com¬ 
missioned service. 




Temporary Appointments .—has been seen tliatthe second 
lieutenants in commission on February 2 were nromotOd/ 
and former officers of volunteers were appointed, from time 
to time, in accordance with the requirements of sections 9 
and 28, and in conformity to the instructions embodied in 
the departmental circular of May 24, 1901. But sections 9 
and 28 required considerable time for their progressive exe¬ 
cution, and between February 2, when the act received ex¬ 
ecutive approval, and September 23, when tlie reorganiza¬ 
tion of the Artillery Corps was completed, a large number of 
officers were protnoted or appointed to the grades of first and 
second lieutenant in that arm, and, in pursuance of such ap¬ 
pointments or promotions, joined the organizations to which 
they had been lawfully assigned and entered upon the per¬ 
formance of their military duties. It is essential to the ad¬ 
ministration of the military service that the rank of the offi- 

t/ 

cers composing it shall, at all times, be fully known; and 
there can never be two persons having the same military 
rank, for when so small a number of officers as two come 
together in the same command, one must be the senior and 
the other the junior, and one must stand, in relation to the 
other, in the position of senior or commanding officer. 

To provide the officers so appointed “ in the Regular 
Army ” with dates of temporary rank that should serve to 
indicate their station in the military service and determine 
their eligibility to command until their rank could be final]}’’ 
determined by an application of the rules prescribed in sec¬ 
tion 28, appointments, with corresponding dates of rank, 
were issued, and the appointments so made continued in 
force until the officers so temporarih’ appointed had been 
finall}’’ arranged on their several lists in accordance with ' 
seniority as determined by length of prior commissioned 
service. 

• ■ * k 

Publication of the Lists of First and Second Lieutenants .— 
When the reorganization of the Artillery Corps had been 
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completed and the statute had been fully executed, includ¬ 
ing the arrangement of the first and second lieutenants of 
the several arras in accordance with prior commissioned 
service, it became necessary to make the result known, not 
only to the officers whose rank had been thus established, 
but to other officers as well, in order that their rank in the 
army generally might be fixed and determined. This pur¬ 
pose was accomplished by the publication of the lists, as 
they were finally completed, in appropriate orders and cir¬ 
culars. The list was embodied in the annual Army Regis¬ 
ter, in order that the official determination of the status of 
the newly appointed officers in respect to their rank in the 
military service inight be generally known. 

Finally, it is submitted that until his right of promotion 
accrues, the legal rights of the petitioner have not been tres¬ 
passed upon or denied. Had his right of promotion accrued, 
the act of the President and Secretary of War in preparing 
the list would have been inchoate and incomplete, for the 
reason that the Senate of the United States had not con¬ 
sented to the petitioner’s nomination. The appointing power 
is vested by the Constitution in the President and Senate, 
acting conjointly, not separatel 3 ^ The President nominates, 
and the Senate by approving the nomination completes the 
exercise of the appointing power. If it rejects the nomina¬ 
tion or fails to act upon it, it fails, and there has been no 
exercise of such power of appointment in the case of the 
petitioner, and the Senate, which is presumably familiar 
with the laws regulating the appointments to the Artillery 
Corps, must in the exercise of its constitutional duty pass 
upon the legality and propriety of the act of the Executive 
in submitting the nomination to it for approval. 

Jn conclusion, we may state that this court has already 
determined the making up and publication of the Official 
Register is not a ministerial act. 

No one who knew the late Mr. Justice Bradley will 
imagine for an instant that in a case in which he believed 
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that a wrong had been done to the citizen he would strain a 
point to prevent the correction of that wrong by unduly 
limiting the application of the law of mandamus. In the 
case of Quackenbush vs. Hillary A. Herbert, Secretary of 
the Navy, Mr. Justice Bradley, although stating that “the 
correction of this error from which Commander Quackeu- 
bush has so long suffered would be a simple act of justice, 
it should be corrected not only as a matter of righting a 
wrong to an injured and powerless citizen, but as a matter 
of honor on the part of a great and just Government,^’ never¬ 
theless he held: 

“ It is, however, very plain that the writ of mandamus 
will not lie to the head of an executive department to con¬ 
trol his action in matters committed to his care, involving 
official discretion, and that the making up and publication 
of the Official Register by the Secretary of the Navy is such 
a matter. No authorities need be cited in support of this 
proposition.” 

Quackenbusli vs. Hillary A. Herbert; Law, No. 
38068, S. C. D. C. 

4 

Summing up, we submit that it must be conceded that no 
statutory command exists whereby the Secretary of War is 
required to arrange the officers of the army, whether in the 
artiller}^ or otherwise, in accordance solely with the dates of 
their respective appointments. It is idle to accumulate evi¬ 
dence of uniform governmental policy or usage, or evidence 
of regulations made to carry such policy into effect. The 
question here is simply whether or not the law directs such 
arranging to be made in so plain, obvious, and definite a 
manner that a court can seize the executive hand of the 
Secretary of War and, in default of his own action, do for 
him, through the writ of mandamus, that plain, obvious, 
and definite thing. 

We submit, likewise, that the act of February 2, 1901, 
carries within itself its own touchstone for the ranking of 
the persons appointed to fill the vacancies in the grade of 
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first and second lieutenant created it; that this criterion, 
viz., the length of prior commissioned service, succeeds, in 
respect to the vacancies created by this act, every other cri¬ 
terion ; that it is npt only stated directly, but stated in the 
converse. It directs that the appointees should take “ rank 
according to seniority as determined by length of prior com¬ 
missioned service.” It likewise states with emphasis, and 
out of abundant caution, the converse of this proposition, 
viz., no person appointed under the provisions of this section 
shall be placed above another in the same grade with longer 
commissioned service. In both instances it distinctly and 
expressly makes the criterion controlling in respect of rank 
in the respective grades; and again we have a restatement of 
the criterion, by implication, in the provision that, applying 
. it to the whole grade, it shall nevertheless not change the 
relative rank—that is, rank in relation to each other—of offi¬ 
cers commissioned in the Reguler Army before the passage of 
the act. Whatever may have been the understanding or mis¬ 
understanding of these words bv the gentlemen who debated 
the act at the various stages of its progress through the two 
houses of Congress, it is plain that the act itself providing that 
these persons shall take rank in their respective grades means 
what it says, viz., rank in the grades, and not, as contended 
by the petitioner, mere rank among themselves. In fact, as 
the petitioner admits, such a construction would require the 
maintenance of practically two lists, viz: (1) List of volun¬ 
teer and other appointees under this act, arranged accord¬ 
ing to length of prior commissioned service among them¬ 
selves; and (2) a list of officers not appointed under the act. 
But the act itself requires that they shall be arranged upon 
one list. If they were arranged upon two lists, each subject 
to a distinct rule of senioritv, the relation of the members 
of such list to members of the other list would remain 
wholly undetermined. The whole theory of military organi¬ 
zation requires that every person must have a definite status 
in respect to every other person in the same grade. If the 
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petitioner’s theory be correct, this is impossible, and there 
would be no Goinmon measure by which members of the one 
list raiglit be rated in respect to the members of the other 
list. The correctness of this construction is not made 
against in the least by the provision that nothing “ herein 
contained shall change the relative rank of officers hereto¬ 
fore commissioned in the Regular Arm 3 ^” The purpose 
and effect of that provision is merely to guard against ain" 
change in the existing status in relation to one another of 
officers already in the service and to preserve that existing 
relation. 

We likewise submit that it is inconsistent with the whole 
scheme of the act that prior commissioned service should be 
construed to mean service prior to the date of appointment in 
each individual case, and not prior to the great common date 
of the passage of the act to which the commissions of all offi¬ 
cers taken into the service by this increase relate. This 
point is fully treated in the section of the brief entitled 
“ determination of rank by prior commissioned service,” be¬ 
ginning on page 17, and is there shown to have been tlie rule 
applied in the analogous case of the increase under-the act 
of July 28, 1866. We submit as well that if the construc¬ 
tion placed upon the act b}’^ the Secretar}'^ of War could be 
deemed contrary to the intention of the legislature, relief 
must be sought at the hands of the legislature. An errone¬ 
ous or mistaken relative rating of the petitioner does not 
deprive him of his rank as a first lieutenant or of the pa\^ 
or emoluments incident thereto. Its present effect is merely 
to classify him, as it were, as subordinate to some other officer 
of the same grade whenever a question of precedence should 
arise in the military service. So far as his promotion is con¬ 
cerned, its effect is merely prospective; it gives him no 
vested right to promotion, and the whole subject of the 
method by which he and other officers of his own grade 
may eventually be raised to the grade above is within the 
absolute control of Congress. Moreover, the question of his 
5 
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promotion can only arise when in point of fact he is nomi¬ 
nated to the Senate for snch promotion, and then it is de¬ 
termined by the conjoint action of the President and the 
Senate in the exercise of the constitutional power of ap¬ 
pointment. So far as his claim to be nominated for promo¬ 
tion in advance of the twelve persons already nominated to 
the Senate is concerned, it is sufficient to say that a nomina¬ 
tion and confirmation of such persons, whether in accordance 
with the scheme of this act or not, is a complete exhaustion 
of the appointing power and fixes absolutely and forever the 
status of the persons appointed. No matter how irregular 
such appointment might be, or however great the mistake 
either of law or of fact, it would be an end of the matter> 
and persons tlius nominated and confirmed, in defiance even 
of what petitioner believes to be his rights, would be beyond 
the control of the judicial power. This principle was estab¬ 
lished in the cases of— 

McElrath vs. U. S., 102 U. S., 426. 

Blake U. S., 103 U. S., 227. 

Mullan vs. U. S., 140 U. S., 240. 

Parsons vs. U. S., 167 U. S., 324. 

Quackenbush vs. U. S., 177 U S., 20-25. 

In point of fact, as has already been shown, such persons 
had been confirmed, and their appointment has put an end 
to the question. It is not at all necessary to enter into a 
general discussion as to whether the ranking of army officers 
is subject to the acts of Congress, or whether the executive 

authoritv lias unrestrained discretion in the matter. It is 

•/ 

not claimed in this case b}’^ any one that the ranking of army 
officers is not subject to the acts of Congress. On the con¬ 
trary, our contention is that the acts of Congress have indi¬ 
cated how such ranking is to be made, and confided the exe¬ 
cution of their will in the premises to the Secretary of War, 
and that he, in the execution of that will, has applied to the 
actual facts before him the directions contained in the va- 
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rious sections of the act of February 2,1901. The most that 
can be said for petitioner is that there is a seeming conflict 
between sections 5 and 9 and section 28. If such be the case, 
then it is for the Secretary of War to appi}' those sections to 
the matter in hand and to determine which of them is to be 
given operation. 

Decatur vs. Paulding, 14 Pet., 497. 

Black vs. Dunlop, 128 U. S., 40. 

Raum vs. U. S. ex rel. Miller, 135 U. S., 200. 

If the administration of the act requires its construction, 
then the construction is for the Secretary. Only if there be 
no rule for genuine construction is it possible for the act to 
be purely ministerial. If any doubt remains in the mind of 
the Secretary of War as to whether the thing should be done 
in a particular way, it is sufficient answer to writ of man¬ 
damus. 

Garrick vs. Lamar, 116 U. S., 423. 

To hold otherwise would be to hold that the writ of man¬ 
damus could be made to serve the purpose of a writ of error 
for a general review of administrative acts of all kinds. 

In conclusion, it is hardly necessary for us to observe that 
the mere fact that the petitioner has no other remedy does 
not establish tlie proposition that he has a remedy by man¬ 
damus. A writ of mandamus is not to be invoked for the 
simple reason that a petitioner sees no other way out of his 
difficulties. 

Respectfully submitted. 

Geo. B. Davis, 

Judge Advocate General^ U. S. Army. 




